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EDUCATION AND CULTURE COMMITTEE 
 

AGENDA 
 

15th Meeting, 2015 (Session 4) 
 

Tuesday 9 June 2015 
 
The Committee will meet at 9.45 am in the David Livingstone Room (CR6). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 6 in private. 
 
2. Subordinate legislation: The Committee will take evidence on the Historic 

Environment Scotland Act 2014 (Ancillary Provision) Order 2015 [draft] from— 
 

Fiona Hyslop, Cabinet Secretary for Culture, Europe and External Affairs, 
Noel Fojut, Historic Environment Policy Unit, and Emma Thomson, 
Principal Legal Officer, Scottish Government. 
 

3. Subordinate legislation: Fiona Hyslop (Cabinet Secretary for Culture, Europe 
and External Affairs) to move— 

 
S4M-13406—That the Education and Culture Committee recommends 
that the Historic Environment Scotland Act 2014 (Ancillary Provision) 
Order 2015 [draft] be approved. 
 

4. Education (Scotland) Bill: The Committee will take evidence on the Bill at 
Stage 1 from— 

 
Keir Bloomer, Advisory Board Member, Reform Scotland; 
 
Professor Sally Brown, Convener of the RSE Education Committee, Royal 
Society of Edinburgh; 
 
Professor Sue Ellis, Joseph Rowntree Foundation; 
 
Iain Glennie, Professional Officer, Scottish Secondary Teachers' 
Association; 
 

and then from— 
 



EC/S4/15/15/A 

Sally Cavers, Manager of Enquire - Scottish Advice Service for Additional 
Support for Learning, Children in Scotland; 
 
Irene Henery, Senior Solicitor, Equality and Human Rights Commission 
Scotland; 
 
Jim Martin, Scottish Public Service Ombudsman; 
 
Iain Smith, Policy and Parliamentary Officer, Inclusion Scotland. 
 

5. Memorandum of Understanding on the BBC: The Committee will discuss the 
draft Memorandum of Understanding on the BBC and its future engagement 
with the Scottish Parliament. 

 
6. Scotland's Commissioner for Children and Young People: The Committee 

will consider correspondence to the Scottish Parliamentary Corporate Body. 
 
 

Terry Shevlin 
Clerk to the Education and Culture Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5204 

Email: terry.shevlin@scottish.parliament.uk 
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Education and Culture Committee 
 

15th Meeting, 2015 (Session 4), Tuesday, 9 June 2015 
 

Subordinate Legislation 
 
Introduction 
 
1. This paper seeks to inform the Committee’s consideration of the Historic 

Environment Scotland Act 2014 (Ancillary Provision) Order 2015 [draft]. 
 
2. The instrument together with its policy note and policy objectives is 

attached at page 3. 
 
3. At the meeting, Members will have an opportunity to question the Cabinet 

Secretary for Culture, Europe and External Affairs and her officials on the 
instrument.  Afterwards, the Cabinet Secretary will be invited to speak to 
the instrument and move a motion recommending that the instrument be 
approved. 

 
Purpose 
4. This Order makes changes to primary legislation, in consequence of 

provisions of the Historic Environment Scotland Act 2014.  The effect of 
the modifications is to ensure that the new body, Historic Environment 
Scotland (“HES”) is named as a body to be consulted, or subject to 
legislative requirements, where currently such requirements rest upon 
either the Scottish Ministers, Historic Scotland or the Royal Commission 
on Ancient and Historical Monuments for Scotland (“RCAMS”).  

 
5. The Order also makes transitional and saving provisions in relation to 

certain of those changes. These are generally to secure that where 
appropriate after the coming into force of the Order on 1 October 2015, 
there is no requirement to consult HES afresh or to notify HES of certain 
matters where that would serve no useful purpose because the statutory 
consultation requirements up to 1 October 2015 have been implemented.         

 
6. The Order is subject to the affirmative procedure, given that it amends 

various provisions of primary legislation.  
 
Background 
7. The 2014 Act establishes HES as the new lead body for the historic 

environment in Scotland.  The 2014 Act confers functions in relation to the 
historic environment upon HES, which functions have been carried out by 
Historic Scotland for Scottish Ministers, and RCAHMS.   

 
8. The consequential changes in the Order reflect the status of HES as a 

non-departmental public body, in contrast to the status of Historic Scotland 
which, as an executive agency of Scottish Government, acts in the name 
of, and is subject to requirements applying to, the Scottish Ministers. 

 

Agenda item 2 EC/S4/15/15/6

1



   

 

Delegated Powers and Law Reform Committee 
9. The Delegated Powers and Law Reform Committee considered the 

instruments and determined that it did not need to draw the attention of the 
Parliament to the instruments on any grounds within its remit. 

 
 
Clerk to the Committee 
8 June 2015 
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Draft Order laid before the Scottish Parliament under section 26(3)(c) of the Historic 

Environment Scotland Act 2014 and section 58(3)(b) of the Regulatory Reform (Scotland) Act 
2014 for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2015 No.  

ANCIENT MONUMENTS 

REGULATORY REFORM 

The Historic Environment Scotland Act 2014 (Ancillary 

Provision) Order 2015 

Made - - - -     

Coming into force - - 1st October 2015 

The Scottish Ministers make the following Order in exercise of the powers conferred by section 

27(1) of the Historic Environment Scotland Act 2014(a), section 7 of the Regulatory Reform 

(Scotland) Act 2014(b) and all other powers enabling them to do so. 

In accordance with section 26(3)(c) of the Historic Environment Scotland Act 2014 and section 

58(3)(b) of the Regulatory Reform (Scotland) Act 2014 a draft of this Order has been laid before 

and approved by resolution of the Scottish Parliament. 

Citation and commencement 

1. This Order may be cited as the Historic Environment Scotland Act 2014 (Ancillary Provision) 

Order 2015 and comes into force on 1st October 2015. 

Roads (Scotland) Act 1984 

2.—(1) The 1984 Act(c) is modified as follows. 

(2) In section 91(4) (prevention of danger to road from nearby vegetation and fences etc. or from 

retaining walls being inadequate: ancient monument) for “the Secretary of State” substitute 

“Historic Environment Scotland”. 

(3) In section 151(1) (interpretation)(d) in the definition of “consultation bodies” for paragraph 

(d) substitute— 

“(d) Historic Environment Scotland;”. 

                                                                                                                                            
(a) 2014 asp 19. 
(b) 2014 asp 3.  
(c) Roads (Scotland) Act 1984 (c.54). 
(d) The definition of “consultation bodies” was inserted by S.S.I. 1999/1 and amended by paragraph 12 of Schedule 5 to the 

National Parks (Scotland) Act 2000 (asp 10) and S.S.I. 2006/614. 
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(4) The modification made by paragraph (2) does not affect the validity of any consent given 

under section 91(4) of the 1984 Act before 1st October 2015. 

(5) Despite paragraph (3), where before 1st October 2015 the Scottish Ministers have complied 

with a provision of the 1984 Act mentioned in paragraph (6) in relation to a particular project, 

Historic Environment Scotland is not to be treated as a consultation body for the purpose of that 

provision in relation to that project. 

(6) The provisions referred to in paragraph (5) are— 

(a) section 20A(6) (environmental assessment of certain road construction projects: 

consultation bodies’ opinion)(a); 

(b) section 55A(6) (environmental assessment of certain road improvement projects: 

consultation bodies’ opinion). 

(7) In this article “the 1984 Act” means the Roads (Scotland) Act 1984. 

Building (Scotland) Act 2003 

3.—(1) In section 35(3) of the Building (Scotland) Act 2003(b) (scheduled monuments, listed 

buildings, etc. consultation) for paragraph (a) substitute— 

“(a) Historic Environment Scotland,”. 

(2) Where a local authority has, in respect of a notice or works mentioned in section 35(2) of the 

Building (Scotland) Act 2003, consulted the Scottish Ministers in accordance with that section 

before 1st October 2015 the provisions of section 35(3)(a) of that Act continue to have effect as 

they did immediately before that date in relation to that notice or works, as the case may be. 

Land Reform (Scotland) Act 2003 

4. In section 29(2) of the Land Reform (Scotland) Act 2003(c) (powers to protect natural and 

cultural heritage etc.) for “The Scottish Ministers” substitute “Historic Environment Scotland”. 

Environmental Assessment (Scotland) Act 2005 

5.—(1) In section 3(1) of the Environmental Assessment (Scotland) Act 2005(d) (consultation 

authorities) for paragraph (a) substitute— 

“(a) Historic Environment Scotland;”. 

(2) The provisions of section 3(1)(a) of the Environmental Assessment (Scotland) Act 2005 

continue to have effect as they did immediately before 1st October 2015 for the purposes of— 

(a) section 9 (screening: procedure) and section 10(1) (screening: publicity for 

determinations) of that Act where the summary referred to in section 9(1) of that Act is 

sent to the Scottish Ministers before that date; and 

(b) section 15 of that Act (scoping) where the details referred to in section 15(1) of that Act 

are sent to the Scottish Ministers before that date. 

Housing (Scotland) Act 2006 

6.—(1) In paragraph 5(2) of schedule 5 to the Housing (Scotland) Act 2006(e) (HMO amenity 

notices enforcement etc.: listed buildings) for paragraph (a) substitute— 

“(a) Historic Environment Scotland,”. 

                                                                                                                                            
(a) Section 20A and 55A were most recently amended by S.I. 1991/1 and S.S.I. 2006/614. 
(b) 2003 asp 8. 
(c) 2003 asp 2. 
(d) 2005 asp 15. 
(e) 2006 asp 1. 

Agenda item 2 EC/S4/15/15/6

4



(2) Where a local authority has, in respect of works mentioned in paragraph 5(2) of schedule 5 

to the Housing (Scotland) Act 2006, consulted the Scottish Ministers in accordance with that 

paragraph before 1st October 2015 the provisions of that paragraph continue to have effect as they 

did immediately before that date in relation to those works. 

Procurement Reform (Scotland) Act 2014 

7. In Part 3 of the schedule to the Procurement Reform (Scotland) Act 2014(a) (contracting 

authorities: others)— 

(a) omit entry 43 (the “Royal Commission on the Ancient and Historical Monuments of 

Scotland”); and 

(b) after the entry for Highlands and Islands Enterprise insert the following entry— 

“34A. Historic Environment Scotland.” 

Regulatory Reform (Scotland) Act 2014 

8. In schedule 1 to the Regulatory Reform (Scotland) Act 2014(b) (regulators for the purposes of 

Part 1) after the entry for Healthcare Improvement Scotland insert the following entry— 

“Historic Environment Scotland”. 

 

 

 

 

 

 

 Name 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

                                                                                                                                            
(a) 2014 asp 12. 
(b) 2014 asp 3. 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order makes consequential changes to primary legislation in relation to the commencement 

of various provisions of the Historic Environment Scotland Act 2014. The Order also makes 

saving and transitional provision in relation to certain of those changes. 
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POLICY NOTE 

  
THE HISTORIC ENVIRONMENT SCOTLAND ACT 2014 (ANCILLARY PROVISION) 

ORDER 2015 
  

                                                                     SSI 2015/xxx  

  

The above instrument was made in exercise of the powers conferred by section 27(1) of the 

Historic Environment Scotland Act 2014 (“the 2014 Act”) and section 7 of the Regulatory 

Reform (Scotland) Act 2014.  The instrument is subject to affirmative procedure  

  

Policy Objectives  
The purpose of this instrument is to make changes to primary legislation in consequence of 

provisions of the 2014 Act.  The 2014 Act establishes a new lead body for the historic 

environment in Scotland, Historic Environment Scotland (“HES”).  The 2014 Act confers 

functions in relation to the historic environment currently carried out by Historic Scotland for 

Scottish Ministers and the Royal Commission on Ancient and Historical Monuments for Scotland 

(“RCAHMS”) on HES. Historic Scotland and RCAHMS will cease to exist.  The effect of the 

modifications is to ensure HES is named as a body to be consulted, or subject to legislative 

requirements, where currently such requirements rest upon either the Scottish Ministers, Historic 

Scotland or RCAHMS. The Order also makes transitional and saving  provision in relation to 

certain of those changes.   

 

These changes reflect the status of HES as a Non-Departmental Public Body, in contrast to the 

status of Historic Scotland which, as an Executive Agency of Scottish Government, acts in the 

name of, and is subject to requirements applying to, the Scottish Ministers. 

 

The Order, from its date in force of 1 October 2015, will have the following effect –  

 

Article 2 of the Order amends sections 91(4) and 151(1) of the Roads (Scotland) Act 1984 (“the 

1984 Act”). The amendment to section 91(4) requires HES, rather than the Scottish Ministers, to 

consent in respect of proposals by a roads authority to undertake works in relation to securing 

road safety where the works would affect a wall (or retaining wall) forming part of an ancient 

monument or other object of archaeological interest.   

 

Section 151(1) of the 1984 Act makes provision in respect of interpretation.  Article 2(3) of the 

Order amends the interpretation provision so that the reference to Historic Scotland in the 

definition of “consultation bodies” is changed to refer to HES, to include HES in the procedures 

relating to the publication and notification of information on the likely environmental effects of 

certain trunk road projects. 
 

Article 2(4) of the Order specifies the transitional arrangements in respect of the change to the 

section 91(4) of the 1984 Act. It makes it clear that the modification that section does not affect 

the validity of any consent given under that section before 1st October 2015.  

 

Article 2(5) and (6) ensure that where, before the 1st October 2015,  the Scottish Ministers have 

already given consultation bodies the opportunity to express an opinion in respect of the 

environmental assessment of certain road construction projects under section 20A(6) or certain 

road improvement projects under section 55A(6), then HES is not to be treated as a consultation 

body.  The purpose of this provision is to avoid any double handling of cases which are well 

advanced as at 1st October 2015 (the date HES assumes its new responsibilities).  
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Article 3(1) of the Order amends section 35(3)(a) of the Building (Scotland) Act 2003 (“the 2003 

Act”) to require HES, rather than the Scottish Ministers, to be consulted before a local authority 

serves a range of notices (a building regulations compliance notice; a continuing requirement 

enforcement notice; a building warrant enforcement notice; a defective building notice or a 

dangerous building notice, requiring a person to carry out any work (including demolition) in 

relation to a building) or where the local authority carries out works in relation to dangerous 

buildings, where the building in question is–  

o a scheduled monument,  

o a listed building, 

o subject to a building preservation notice under section 3 of the  Planning (Listed 

Buildings and Conservation Areas) (Scotland) Act 1997 (“the 1997 Act”), or 

o covered by the terms of section 66 of the 1997 Act (control of demolition in 

conservation areas).   

 

Article 3(2) makes saving provision in respect of the change. Where the Scottish Ministers have 

already been consulted by a local authority before 1st October 2015, there is no need to consult 

HES.  The purpose of this provision is to avoid any double handling or delay in cases in hand at 

the date HES assumes its new responsibilities.       

 

Section 29(2) of the Land Reform (Scotland) Act 2003 is amended by article 4 of the Order to 

refer to HES rather than the Scottish Ministers, allowing HES, rather than the Scottish Ministers, 

to put up and maintain notices for the purposes of protecting the cultural heritage of land in 

respect of which access rights under the 2003 Act are exercisable.  Such notices might, for 

example, request that members of the public follow a particular route to avoid damage to features 

of historic environment interest.  
 

Section 3(1) of the Environmental Assessment (Scotland) Act 2005 (“the 2005 Act”) is amended 

by article 5(1) of the Order to name HES, rather than the Scottish Ministers, as a consultation 

authority.  This gives HES similar status to the other consultation authorities, Scottish Natural 

Heritage and the Scottish Environment Protection Agency under the 2005 Act.  Under the 2005 

Act, the consultation authorities have particular functions at various stages in the environmental 

assessment procedure in relation to certain plans and programmes.   
 

Article 5(2) makes savings provision in respect of that change.  For cases where the necessary 

details in respect of screening under section 9 or scoping under section 15 of the 2005 Act  have 

already been sent to the Scottish Ministers before 10th October 2015 there is no need to send such 

details to HES.  The purpose of this provision is to avoid the requirement for information to be 

sent afresh to HES, with resulting delay in reaching a screening or scoping decision.   

 

Article 6(1) of the Order amends paragraph 5(2) of schedule 5 (HMO amenity notices: 

enforcement etc. listed buildings) to the Housing (Scotland) Act 2006 to require HES, rather than 

the Scottish Ministers, to be consulted when a local authority intends to carry out works and 

recover costs where an owner has failed to comply with a HMO amenity notice and where the 

building in question is a listed building , is subject to a building preservation notice under section 

3 of the 1997 Act, or is covered by section 66 of the 1997 Act (control of demolition in 

conservation areas).  
 

In respect of this change saving  provision is contained in article 6(2) of the Order to the effect 

that  where a local authority has already consulted the Scottish Ministers before 1st October 2015 

there is no need to consult HES. The purpose of this provision is to ensure that consultation does 

not need to be undertaken afresh, avoiding unnecessary delay or the uncertainty which might 

arise from a change of procedure during handling. 
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It is important to note, in respect of all transitional provisions outlined above, that the staff of 

Historic Scotland will transfer to HES on 1st October 2015.  The implication of this is that advice 

or decisions made before and after the date on which the changes made by this Order come into 

effect – 1 October 2015 – would be consistent in respect of cases in hand, so that any  

requirement to consult afresh with HES or to notify HES would serve no useful purpose, and 

would introduce delay and potential expense. 

 

The changes to the Procurement Reform (Scotland) Act 2014 and the Regulatory Reform 

(Scotland) Act 2014 made by articles 7 and 8 of the Order have the purpose of securing good 

practice by HES  in respect of procurement and regulatory activities respectively. 

 

The Procurement Reform (Scotland) Act 2014 is amended at Part 3 of the schedule to the Act to 

add HES to the list of contracting authorities subject to the terms of that Act.  The reference to the 

Royal Commission on the Ancient and Historical Monuments of Scotland in that list is removed.   

 

The Regulatory Reform (Scotland) Act 2014 is amended at schedule 1 to add HES to the list of 

regulators subject to the terms of Part 1 of the Act.  This places HES on the same footing as other 

environmental regulators, for example the Scottish Environment Protection Agency.          

 

 Consultation  

A public consultation on the Historic Environment Scotland Bill took place in the summer of 

2013, and a second consultation focussing more closely on changes to regulatory 

arrangements took place in the winter of 2014-2015 

 

Both consultations made clear the intention that HES would, wherever appropriate, take over 

consultation and other functions which are currently conducted in the name of the Scottish 

Ministers by Historic Scotland. It was made clear at the same time that HES would inherit the 

staff of Historic Scotland (and of RCAHMS), which constitute the primary resource required 

to undertake these functions.  

 

There were no objections to this approach in either consultation exercise, with respondents 

generally welcoming the commitment to continuity thus provided. 

 

The more recent consultation sought views on the most efficient transitional arrangements.  

There was general support for the position (reflected in this Order) that, where Scottish 

Ministers have been involved in a process through Historic Scotland before 1st October then 

there is no need to duplicate that involvement with HES once it comes into operation.  

 

Impact Assessments 

No additional Equalities Impact Assessment (EQIA) has been carried out for this order, as the 

changes it brings about are essentially transfers of responsibility for processes which will 

otherwise continue unchanged.  The EQIA carried out for the 2014 Act included 

consideration of the effects of this general category of change.   

 

HES has already been added to the list of bodies subject to the public sector equality duty, 

which will require it to take account of equalities in undertaking all of its functions, including 

those given to it under this order, and to report on its performance in this respect. 
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Financial Effects  

No specific additional Business and Regulatory Impact Assessment (BRIA) has been 

completed for this order, but the impact of the transfer of Ministerial functions to HES was 

considered in principle during the BRIA carried out for the 2014 Act, which found that there 

would be no financial impact.   

 

The transitional arrangements set out in this order have been informed by the recent 

consultation on regulatory arrangements, in which there was general support for the position 

(reflected in this Order) that, where Scottish Ministers have been involved in a process 

through Historic Scotland before 1st October, then there is no need to duplicate that 

involvement with HES once it comes into operation.  

 

The Cabinet Secretary for Culture, Europe and External Affairs has confirmed that no 

additional BRIA is necessary as the instrument has no financial effects on the Scottish 

Government beyond what was foreseen in the Financial Memorandum to the HES Bill, and 

none to local government or business. 

  

 

 

Scottish Government 

Culture, Europe and External Affairs  Directorate 

  

15 May 2015 
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Education and Culture Committee 
 

15th Meeting, 2015 (Session 4), Tuesday, 9 June 2015 
 

Education (Scotland) Bill – Written Submissions 
 
This paper contains the written submissions received from those giving oral 
evidence at the Committee meeting— 
 

        Page 
Panel 1 
Joseph Rowntree Foundation                    2 
Reform Scotland                             13 
Royal Society of Edinburgh                 18 
 
Panel 2 
Children in Scotland                  26 
Equality and Human Rights Commission              34 
Inclusion Scotland                   40 
Scottish Public Services Ombudsman               42 
 
Further submissions relating to the Bill have also been received and these are 
available on the Parliament’s website— 
 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/
89656.aspx  
 
Clerk to the Committee 
4 June 2015 
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CLOSING THE POVERTY-
RELATED ATTAINMENT 

GAP IN SCHOOLS: WHAT 
WORKS? 

 

 

April    2015 Sue Ellis and Edward Sosu 

 

 
This document encourages you to think about: 
 
• Attainment through schooling 
• Engagement in schooling  
• Connections and networks from schooling 

 

the place of useful learning 
The University of Strathclyde is a charitable body, registered in Scotland, number SC015263 

 
 

the place of useful learning  
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CLOSING THE POVERTY-RELATED ATTAINMENT GAP IN SCHOOLS: WHAT WORKS? 

 

Schools, teachers and policy makers can do a lot to address the poverty-related attainment gap but 

need to understand the geography and profile of poverty in Scotland. The reality is that: 

• Most Scottish pupils in poverty do not live in ‘poor’ areas. Directing all resources at schools 

with ‘poor’ catchments will only catch 41% of children in Scotland (unlike the USA and 

England where schooling is more ‘zoned’ by income). In Scotland, poverty is an issue that 

EVERY school needs to address. 

• Addressing attainment in the early years is necessary but not sufficient. A good early years 

education does not innoculate children against low attainment in the post-nursery stages. We 

need intervention to poverty-proof schooling against low attainment at every age and stage – 

nursery, primary, secondary and college/university. 

• Nowadays in Scotland, most children in poverty have a parent in work. However, the work is 

low paid, low hours or intermittent. 

• Poor families do NOT lack high aspirations for their children. What they lack is the practical 

know-how and networks that will help them navigate and overcome barriers when they arise. 

• Families in poverty give their children just as much homework help as middle-class families, 

but the help is less well-informed because the parents may not have sufficient knowledge 

themselves, and may not have social networks with such knowledge. 

• Political and professional leadership is vital. 

 

Professionals need reliable data on pupil attainment and they need it in a form that allows them to 

track the progress of low-income pupils to ensure the system is serving these pupils well. Professional 

conversations prompted by the data need to be informed by advice about the interventions that are 

most likely to work at pre-school, early years, primary, secondary and college levels. The intervention 

mix needs to fit the context, be applied persistently and consistently, and its impact tracked and 

adapted as necessary. Professionals should adopt proven and/or promising interventions before they 

adopt new or unproven interventions. 

 

Our ‘At a Glance’ summary of the key features of proven and promising interventions 

 

FUNDING 

 

Best outcomes for additional funding 
initiatives when: 

• Clear focus on outcomes, not activities 
• Clear focus on improving attainment 

Worst outcomes with: 

• Reduced budget/ support in other 
areas  

• Separate provisions that 

Agenda item 2 EC/S4/15/15/1

3



Closing Poverty-Related Attainment Gaps In Schools: What Works? 

 

Page 2 

 

Not especially linked 
to attainment but… 

 

• Data use to monitor impact of 
interventions 

• Collaboration between schools IF well 
selected, data informed, and planned 

• Parental involvement 
• Interventions guided by robust research  
 

stigmatise groups  
• Broad goals without specific 

guidance on what to do 
• Short term external support for 

tuition; ‘hit and run’ interventions 
or developments 

• Interventions that rely on 
anecdotal evidence 

• No consistent monitoring of 
engagement or impact on 
attainment 

 

 

PARENTAL 
INVOLVEMENT  

Best outcomes from interventions 
around: 

• Giving parents the skills they need to 
help their children learn (e.g. Pause, 
Prompt, Praise in reading) 

• Making space for homework at home 
• Enjoyable books and conversations 
• Sustained, group based, persistent 

homes-school relationships  
• Incorporating other risk areas such as 

behaviour, positive parenting support 
(with professionals) 

 

Worst outcomes from a focus only 
on: 

• Expectation and parenting styles 
• Homework tasks  
• Sending letters 
• Parental volunteering in class 
• School meetings 
 

 
SCHOOL SYSTEM 
INITIATIVES 

After-school/ outside-school activities for children in poverty must develop 
confidence, widen knowledge and experiences, increase motivation and engagement 
in schooling, but to deliver equity in attainment they must: 

• Focus directly on how the provision will specifically raise attainment in the target 
group, not on a general provision of activities or programmes 

• Incorporate academically-focused knowledge and skills into activities, for 
example, literacy, numeracy and study skills  

• Have a clear focus on engaging children in poverty 
• Be sustained. 
 
Mentoring works if: 

• Mentors are well trained and the mentoring project tightly targeted  
• Mentors and pupils are carefully matched  
• Mentors and pupils  build quality relationships  
• Mentors and pupils set themselves targets and times to meet  
• There is a clear strategy that covers the lifespan of the mentoring arrangement 
 

 

EARLY YEARS 

 

 

Works when: 

• Extended EY provision is high quality  
• It is available to children from low income households at an earlier age  
• It provides positive learning experiences; has clear learning objectives; an explicit 

focus on language, early-reading & number concepts, and on non-verbal 
reasoning. 

• Staff are well qualified 
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• Preschools have children from a mix of socio-economic backgrounds.  
 

 

LITERACY 
INSTRUCTION  

Works when it promotes: 

• Decoding using a range of cues 
• Comprehension – of key text messages and their implications; links with personal 

experiences & knowledge of wider world 
• Engagement that promotes networks of readers, access to resources and time to 

read to develop:  
o Identity as a reader 
o Value of reading 

• Diagnostic, timely intervention for those who struggle 
• High teacher aspirations and calm, analytic use of attainment data 
• Intellectually interesting and socially meaningful tasks 
• Well planned but responsive teaching, where pupils work at a level of ‘easy 

difficulty’ and teachers are able to ‘seize the teachable moment’ 
• For older pupils, literacy instruction is linked to the requirements of subject 

disciplines 
 

 

 

CURRICULUM 
PEDAGOGY 
INITIATIVES 
 

 

Peer and One-to-One Tutoring outside lesson times works if there is: 

• Training for tutors /volunteers 
• Active teacher involvement in organising groups & tutoring activities 
• Regular monitoring  
• Support for tutors 
• Effective structuring of activities 
• It complements, not replaces, teacher support 
 
Metacognitive and self-regulation strategies work if: 

• Children are taught to understand and improve their own learning through an 
explicit focus on how to plan, monitor and evaluate their learning 

• Strategy teaching is well structured and focuses on raising attainment 
• Teachers receive intensive professional development and support on strategies 

that work, how to teach them and how to support their use 
• Teaching provides explicit opportunities for learners to try strategies out 
 

Assessment and Feedback works if it: 

• Offers specific, accurate and clear guidance to learners on how to improve their 
work and directs attention to those issues that will give the biggest payoff 

• Signals to learner the difference between successful and unsuccessful work 
• Requires learner and teacher to co-produce clear and challenging targets based 

on previous work/ attainment 
• Provides guidance at different points (before, during, after) an and overall mix 

that promotes independence 
• Emphasises effort and persistence  
 

Structured group work/ cooperative learning works if it: 

• Is taught and facilitated by teachers 
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• Provides children with specific support to help them understand how to work 
successfully in groups 

• Encourages lower achieving students to articulate their thinking 
• Adopts mixed ability rather than ability grouping 
• Involves on-going professional development for teachers 
 

 

WHOLE-SCHOOL 
REFORM 
APPROACHES  

 

Work if they: 

• Incorporate elements of effective pedagogy guided by strong evidence 
• Focus on closing attainment gap 
• Use data to monitor impact on attainment of learners  
• Provide quality professional development  - tailored to specific curricular areas, 

class contexts, pupils & groups 

 

SCHOOL TO 
SCHOOL 
NETWORKING  

Works when there is: 

• Clear focus on attainment (with data to monitor improvement) 
• Clear identification of where success and expertise lies 
• A range of activities – visits, data analysis, tutorials, demonstrations, 

discussion 
• Information-flow in two directions 

 

NB: ‘London Challenge’ made an impact on attainment and narrowed the gap but 
was a data-driven, nuanced, networking approach that also benefited from external 
advisory groups and earlier literacy initiatives in the primary sector.  

 

COMMUNITY 
LINKS 

Community Links work best when schools focus on: 

• Identifying community capacities– local residents (their skills, talents, interests, 
stories), local organisations, universities and college expertiser, public/ private 
employers and not-for--profit organisations and charities 

• Forging relationships that drive connections and mobilization for projects and 
pupil groups  

• Impact by developing engagement, confidence and specific skills required for 
school & for employment, training or further/higher education. 

• Creating practical applications of knowledge and skills, promoting engagement, 
networks and independence 

• Identify specific outcomes for target groups and focus on attaining these. 
 

 

WHOLE COUNCIL 
& WIDER 
MANAGEMENT 
MEASURES 

The most successful councils have: 

• Clear priorities and actions relating to the poverty attainment gap, with short, 
medium and long-term goals for all staff/sectors  

• Strategic planning systems that focus everyone on attainment and on the poverty 
gap. 

• Sleek, easy-to-use systems that promote devolved data for tracking, analysis and 
intervention 

• Systems for ensuring teacher quality: 
o Recruitment systems that focus on core knowledge and proven 

competency  
o Support-and-challenge systems (for individual teachers and for schools) 

that are impact-focused, address poverty-linked attainment gaps 
o Staff development, monitoring and performance management that is pro-
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active, high-quality, outcome-focused, strategic, contextualised and 
tailored (where necessary) to individual teachers, managers or schools 

o Retention of good staff  through ethos, commitment & support for career 
development 

o Leadership development at every level 
 

 

What will help?  

SMARTER DATA  

Successful data systems focus on: 

• Capturing Learners’ experiences - using focus group or other methodologies to 
select pupils rather than self-selected Pupil Councils 

• Developing a culture and ethos of understanding and interrogating data and of 
using it to inform everyday work 

• Organising attainment data to allow teachers and school managers to analyse it 
and use it to directly to prompt professional conversations that feed teaching / 
management decisions 

• Promote professional judgement and research-informed knowledge in analysing 
data patters and in choosing/designing/monitoring interventions  

 

High-stakes testing is NOT helpful but tracking , monitoring and targets on a 
range of measures does help. The interpretation of test data is all! 

 

 

Key features of self-improving education systems to close the poverty-linked attainment gap 

 

What will help?  

POWERFUL 
KNOWLEDGE 
MOBILIZATION  

 

 

Educators need reliable knowledge if they are not to waste their own and their pupils’  
effort, time and hope on interventions that are unlikely to be successful in the 
proposed context. This requires: 

• Bespoke knowledge of what works, for whom, in which contexts, why, how much 
it costs & specific knolwedge and expertise on how to make it effective. 

• Educators to focus on those interventions most likely to give the biggest payoff, 
not those that sound most exciting or personally appealing 

• A focus on the quality of implementation and impact on the target group, not on 
mere provision.  

 

What will help?  

 

WELL-PLANNED 
EVALUATIONS  

Models of good evaluation at school, local authority and national level should: 
• Be underpinned by a theory of change describing how a project will gain traction 

with the target group and achieve a specific impact  
• Build evaluation into the project at the start and provide feedback during the 

project to inform its implementation  
• Provide an explicit focus (on attainment and on children in poverty) 
• Produce detailed implementation-knowledge as the project develops 
• Collect systematic data on learner impact & experience – before, during, final, 

and post implementation (to assess longer-term maintenance of gains) 
• Be informed by knowledge of what is pertinent, and by past research to ensure 

they measure outputs that are directly important (Count beans but make sure 
they are the right beans!) 
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Closing the attainment 
gap in sCottish eduCation  
Children from low-income households in Scotland do significantly 
worse at school than those from better-off homes. This review 
explores the nature and consequences of this educational ‘attainment 
gap’. It considers the need for better research and evaluation 
evidence to improve policy and practice and proposes actions to 
reduce the gap. 

Key points

The gap between children from low-income and high-income households starts early. By age 5, it •	
is 10–13 months. Lower attainment in literacy and numeracy is linked to deprivation throughout 
primary school. By age 12–14 (S2), pupils from better-off areas are more than twice as likely as 
those from the most deprived areas to do well in numeracy. Attainment at 16 (the end of S4) has 
risen overall, but a significant and persistent gap remains between groups. 

Parental socio-economic background has more influence than the school attended. •	

Children from deprived households leave school earlier. Low attainment is strongly linked to •	
destinations after school, with long-term effects on job prospects. 

A range of evidence-based approaches can reduce the attainment gap. These span: high-quality, •	
pre-school education; whole-school reforms based on timely, relevant data; and closer partnerships 
between home and schools. 

The researchers conclude that: •	
advice about developing the curriculum, improving educational outcomes for all pupils and  –
inspecting schools should explicitly provide guidance on reducing the link between poverty and 
attainment; 
lack of data, research and evaluation evidence for schools and local authorities currently  –
hampers progress. The Scottish education community needs a national evidence base of 
what works and professional development in how to use evidence. This will help practitioners 
differentiate proven, promising and unproven approaches and inform choices about: appropriate 
curriculum design, resource allocation and how to monitor and evaluate practice for impact. 

maY 2014

The research
By Edward Sosu and Sue Ellis, 
University of Strathclyde
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BaCKgRound
Scottish education serves many children well, but the attainment gap between 
pupils from the richest and poorest backgrounds is wider than in many similar 
countries. 

preschool:•	  Children from higher-income households significantly outperform those from low-
income households at ages 3 and 5. By age 5, there is gap of 10 months in problem-solving 
development, 13 months in vocabulary. 
through school:•	  A clear literacy gap in Primary 4 (ages 7–9) widens by Primary 7 (ages 10–12). By 
S2 (ages 12–14), more than twice as many students from the least deprived areas (as distinct from 
households) performed well in numeracy as those from the most deprived. The Scottish Survey of 
Literacy and Numeracy found an attainment gap of 14–17 per cent for reading, 21 per cent for 
writing, and 12-28 per cent for numeracy from primary through to secondary school. Although 
overall attainment has risen slightly at the end of S4 (ages 14–16), the gap between the most and 
least deprived remains.
leaving school:•	  Those from the most deprived families are consistently less likely to go into 
further/higher education, employment, training, or voluntary work. They are only one-third as likely 
as the least deprived to go into higher education (Scottish School Leavers Survey).
employment:•	  Studies show that, by age 22–23, low attainers are more likely to be unemployed 
(12 per cent vs 4 per cent), work part-time (12 per cent vs 6 per cent), earn less (difference of 
£23.45 per week for men, £44.94 for women) and be in low-status jobs. 

A 2007 OECD report indicated that parents’ socio-economic background mattered more for 
children’s attainment than their school. The 2009 PISA (Programme for International Student 
Assessment) report showed a stronger association between parental background and poor reading in 
Scotland than the OECD, English or Welsh averages. Findings from the 2012 PISA survey suggest 
that the attainment gap in Scotland narrowed slightly in comparison to the 2009 survey. While this is 
welcomed news, the impact of disadvantage on attainment was still substantial.

policy responses and the evidence gap

Currently, the Scottish Government’s policy group, Improving Performance to Raise Attainment 
(IPRA), is supporting demonstration projects in schools and taking evidence for recommendations 
to the Cabinet Secretary for Education and Lifelong Learning. The new Child Poverty Strategy 
for Scotland (2014-17) also emphasises addressing the attainment gap. Various policies (e.g. 
Curriculum for Excellence, Formative Assessment, Early Years Collaborative) and programmes (e.g. 
Early Intervention Programme, Schools of Ambition, Good Practice Advice to Schools) have been 
implemented in Scotland in recent years. However, this review found very little research on some of 
these and insufficient data, evaluation or evidence to build useful practical knowledge of what works. 

Across Scotland, the quality and quantity of attainment data for primary and early secondary school 
pupils vary widely. This makes data-driven project design and evaluation difficult. Many schools and 
local authorities pay for external assessments of literacy and numeracy, but sometimes results arrive 
too late to be useful. 

These are major limitations. More reliable – and easily accessible – evidence is needed. Education 
Scotland currently provides some information about which projects local authority managers judge 
successful. But Scotland needs more ambitious ways of identifying which approaches have the greatest 
impact and how to adapt them to local circumstances. 

What approaches do work?

Various interventions have reduced the attainment gap. This study explores eleven types of action, 
drawn from Scotland, the rest of the UK and abroad (mainly North America), and Box 1 suggests 
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3

actions that specific bodies can take to help improve attainment for children from low-income 
households in Scotland.
   

high-quality, full-day preschool education.•	  Numerous studies show that early provision of this 
kind is effective. Full-day preschool produces significantly higher literacy and numeracy for children 
from low-income families. However, quality of provision matters more for disadvantaged children. 
The effect of full-day attendance may not last if quality is low. 
parental involvement programmes,•	  helping parents support their children’s learning at home, 
appear promising. International evidence provides pointers but evidence of what works best in 
Scotland is needed.
literacy teaching•	  works. PISA surveys show that increasing reading engagement could mitigate  
30 per cent of the attainment gap. Reading also has long-term effects on vocabulary and 
achievement in other curricular areas. 
Children working together in small groups•	  (co-operative learning) can work if thoroughly taught 
across the school and facilitated by teachers. Teachers benefit from coaching in group-work methods.

Box 1: What can different bodies do?

Body action

The Scottish Government Provide clear guidance about how to use policy to close the 
attainment gap.

Make robust attainment data freely available to all schools. 

Require programmes/projects to have well-designed 
evaluation plans so that schools and teachers can choose 
projects that are likely to work for their circumstances. 

Establish and promote ways to share robust research on 
what works to close the attainment gap. 

Education Scotland: HM Inspectors 
and National Development Officers

Routinely discuss the data on how well a school serves 
children from low-income families.

Highlight projects and teaching approaches that successfully 
close the gap and provide guidance about how to implement 
them effectively. 

Local authorities: Education Directors 
and Quality Improvement Officers 
(QIOs)

Develop robust and cost-effective ways for schools to 
monitor the poverty attainment gap.

Adopt evidence-based approaches when spending the 
deprivation component within school budgets. 

Prioritise improved educational outcomes for pupils from 
economically disadvantaged homes in local authority and 
school development plans.

Focus ‘support and challenge’ discussions on applying 
research knowledge of what might work in a particular 
school so that schools can learn from each other. 

Schools: management teams and 
teachers

Prioritise mitigating the effects of poverty on attainment in 
school development and project planning. 

Prioritise increased knowledge of how the attainment gap 
might be addressed within staff development plans. 

Monitor how new initiatives affect the gap.  

Universities: teacher-training and 
research strategies

Promote evidence-based knowledge through pre-service 
and career-long professional learning programmes to enable 
teachers to close the poverty educational attainment gap.

Develop empirical research/evaluation to help educators 
understand educational inequality relating to poverty in 
Scotland and what can close the gap.
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nurture groups•	  and programmes to increase social, emotional and behavioural competencies show 
promise. However, the impact on attainment needs robust evaluation.
academically focused, after-school activities:•	  many projects run extracurricular activities for children 
from low-income households (e.g. sports, music, dance, ICT and study skills). However, integrated 
academically focused activities, such as study support, have a significant impact on attainment.
peer tutoring, meta-cognitive training•	  (helping children understand and improve their own 
learning) and one-to-one tutoring using qualified teachers, trained adults or trained peer tutors 
have improved literacy and numeracy in Scotland.
mentoring•	  (usually matching a volunteer mentor with a disadvantaged student) can have a significant 
impact. But evidence is inconclusive and there is a need for further evaluation in Scotland.   
professional development•	  can boost attainment but needs to be evidence-based, intensive, long-term, 
contextualised, and incorporate systematic monitoring of impact and continued support for teachers.
targeted funding•	  works in the context of collaboration between schools, better school leadership, 
strong school-level data, and systematic evaluation to monitor impact. Targeted funding can also 
raise awareness of the attainment gap. 
evidence-based, whole-school reforms:•	  Whole-school reforms make a difference when they 
incorporate a focus on improving attainment, a shared strategic plan for academic, social and 
emotional learning, significant staff development, and consistent monitoring of impact. Curriculum 
for Excellence has the potential to provide a framework to achieve this.

Conclusion: What can be done in scotland?

Increasing and maintaining the focus on equity requires focused policy-making and practice. The 
education community in Scotland needs to get better at creating and sharing knowledge in ways that 
focus on outcomes for children in poverty. Better evaluation will help practitioners distinguish between 
proven, promising and unproven approaches and decide how to make curriculum design and planning 
decisions that raise attainment for economically disadvantaged groups. 

Several bodies shape what happens in Scottish schools, although none directly controls curriculum 
design, content or implementation. A strong, shared focus on reducing the attainment gap over time 
requires deeper understanding of how poverty affects attainment.

about this project
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from poorer and better-off households in Scotland. It was written by Edward Sosu and Sue Ellis of the 
School of Education, University of Strathclyde. 

FoR FuRtheR inFoRmation
This summary is part of JRF’s research and development programme. The views are those of the authors and not necessarily those 
of JRF.

The main report, Closing the attainment gap in scottish education by Edward Sosu and Sue Ellis, is available as a free download at 
www.jrf.org.uk

Read more summaries at www.jrf.org.uk
Other formats available
ISSN 0958–3084
 
 

Joseph Rowntree Foundation
The Homestead
40 Water End
York YO30 6WP
Tel: 01904 615905

email: publications@jrf.org.uk
www.jrf.org.uk
Ref: 2981

Please recycle this when 
you have finished with it.

Agenda item 2 EC/S4/15/15/1

12



 
Clerk to the Education and Culture Committee 

Room T3.40 

Scottish Parliament 

Edinburgh 

EH99 1SP 

ec.committee@scottish.parliament.uk  

 

 

5 May 2015 

Dear Committee, 

 

Education (Scotland) Bill – Call for evidence 

 

Reform Scotland’s response to the Education and Culture Committee’s call for evidence focuses on 

the questions surrounding attainment and childcare. 

 

1. Attainment: 

In November 2011 the think tanks Reform Scotland and the Centre for Scottish Public Policy set up 

the Commission on School Reform to consider whether the school system in Scotland is meeting the 

present and future needs of young people and to try and reach a consensus about specific 

recommendations on areas for improvement or that require further enquiry.   

 

The Commission published its final report in 2013.  The full report is available online.  However, the 

following list covers some of the recommendations that we would like to specifically draw to 

members’ attention: 

 

There is a need to sustain and intensify efforts to raise standards of literacy and numeracy.  Every 

school should be committed to reducing to zero the number of young people whose difficulties with 

basic skills are such as to represents a threat to their future life chances. (page 39) 

 

The allocation of support for pupils and schools experiencing disadvantage should be reviewed and 

needs to be better targeted. More of the available support should follow the individual 

disadvantaged learner. (page 44) 

 

Talented staff should be encouraged to teach and remain in schools in the most disadvantaged 

areas. Such schools should be resourced in a manner that will make them attractive places in 

which to work and develop a career. (page 45) 

 

Government should give priority to creating an integrated service for children from disadvantaged 

backgrounds, providing support from before birth to age three and designed to improve life 

chances by inter alia improving learning readiness.  Data should be built up to help this service 

target its intentions effectively. (page 48) 

 

A dedicated centre for the improvement of educational outcomes in Scotland’s most disadvantaged 

communities should be established. (page 50) 

 

The quality of relationships is crucial to success in education. Greater attention should be focused 

on the personal and social development of young people. (page 50) 

 

 

Equity – or the lack of it – has long been one of the most important issues facing Scottish education. It 

is concerning that a significant proportion of school leavers enters the outside world badly prepared, 

underqualified, demotivated and frequently lacking in even the most basic skills of literacy and 

numeracy. Depending on the criteria used, this proportion varies, but most commentators would agree 
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that about one in five or one in six of Scotland’s young people experience some important degree of 

educational failure at school. Furthermore, this proportion has not significantly altered over decades.  

 

One of the most obvious and damaging characteristics of educational failure is its close association 

with socio-economic deprivation. In its 2007 report, the OECD noted that the quality of provision 

varies comparatively little from one school to another in Scotland. However, outcomes measured in 

terms of educational success or failure vary very widely. What is particularly concerning about this 

variety is its predictability. In Scotland, schools in more affluent areas achieve better levels of 

educational performance than those in poorer areas.  

 

Some schools in areas of deprivation do better than might be expected, whilst some in wealthy 

suburbs underperform relative to their neighbours.  However, no school in a deprived area has ever 

matched or exceeded the performance of a school in a wealthy district. It is worth noting that this is 

not true of other countries. It is no longer even true of schools in London where the London Challenge 

appears to have yielded remarkable results in some unpromising areas. In all countries, there is some 

correlation between economic circumstances and school performance. In Scotland, however, the 

correlation appears overwhelming and thus far unbreakable. 

 

If Scotland is to make progress, it must begin by accepting an unpleasant reality. Scotland’s schooling 

is not equitable.  

 

When radical change is mooted in Scottish education, it is frequently opposed on the grounds that 

change will lead to greater inequality. The implication that the status quo is, in some significant 

measure, egalitarian is, of course, false. While there are certainly changes that might increase 

inequality, the case for indiscriminatingly defending the existing system on grounds of assumed 

equity is threadbare.  

 

This is not because of lack of effort. Most major educational initiatives in Scotland over the past 50 

years have had as one of their objectives improving the prospects of the less advantaged. From 

comprehensive reorganisation to Curriculum for Excellence, policy makers and teachers have 

sincerely and conscientiously tried to reduce inequality – but the results have not yielded success. 

 

If Scotland is to tackle educational disadvantage where it is most deeply entrenched, it must be 

prepared to challenge comfortable assumptions and contemplate radical policy changes. It will 

certainly require greatly increased decision-making powers at school level, in line with the main thrust 

of this report. In the case of schools in particularly deprived areas, it should involve the right to depart 

from established policies on the school day and year and standard approaches to resourcing and staff 

deployment.  

 

It should be for schools themselves to determine how such freedoms should be used, but the 

Commission envisages that the school day might be extended, that extensive enrichment activities 

might be offered beyond the school day, week and year and that the school would be more closely 

involved in outreach work with families. Indeed, some schools might find that many learners find it 

easier to relate to education if it takes place in community premises rather than in the school itself. 

Some schools might wish to look at the zero tolerance of failure approaches that have been tried with 

some success in inner cities in the US. The key point is that schools should be resourced and liberated 

so as to be as flexible and innovative as possible.  

 

Reform Scotland would welcome recent progress that has been made in terms of the long-term 

ambition of improving attainment.  In particular we welcome the establishment of the Robert Owen 

Centre for Educational Change at the University of Glasgow and the First Minister’s comments 

regarding the London Challenge initiative.   

 

However, Reform Scotland believes that there is a lack of clarity of objective behind the duty to close 

the attainment gap and, as a result, there is a danger that the aim will not be to raise standards for all, 
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but simply closing a gap which could see falling standards amongst higher achievers. Instead it is 

better to focus on how we ensure that children are not left behind. 

 

 

 

2. Childcare 

Reform Scotland believes that the Bill’s amending of the childcare elements of the Children and 

Young People (Scotland) Act presents an opportunity to fix two problems with the existing system of 

government-funded nursery provision in Scotland with regard to birthday discrimination and 

provision for children of working parents. 

 

Birthday discrimination: 

In January 2013 Reform Scotland first highlighted the problem of birthday discrimination within 

government-funded nursery provision in Scotland. 

 

We demonstrated, as illustrated in Table 1 below, the wide variation in the legal entitlement to 

government-funded nursery provision  

 

Table 1: Existing birthday discrimination within nursery entitlement: 
Child’s birthday Entitlement to 

government 

funded nursery 

provision 

begins 

Total nursery 

entitlement 

before 

beginning 

school 

Approximate 

entitlement in 

hours, under 

600 hours per 

year1 

Approximate 

financial 

entitlement 

for 

partnership 

provision 

under 600 

hours2 

Number   and 

percentage of 

births registered 

in 2013 - 

provision stars in 

2016 

Number   and 

percentage of 

births registered 

in 2012 - 

provision starts 

in 2015 

1 Mar to 31 Aug August/ 

Autumn Term 

2 years 1,200 hours £4,200 27,994 28,980 

50.2% 50.0% 

1 Sept to 31 Dec  January/ Spring 

Term 

18 months 1,000 hours £3,500 17,795 18,627 

31.9% 32.2% 

1 Jan to 28 Feb April/ Summer 

Term 

15 months 800 hours £2,800 9,960 10,300 

(Assuming child 

starts school at 4) 

17.9% 17.8% 

 

The Scottish Government has suggested
3
 the current system takes “proper account” of a child’s 

development.  However the current practice of using the term after a child turns three is simply an 

arbitrary point in the year, as it takes no account of a child’s development and no qualifications, such 

as fully toilet trained, must be met.  In addition, there is a wide variation in the age that a child’s 

entitlement begins - a child born at the end of August starts nursery when they are 2 years 11 months, 

while a child born in early March starts nursery when they are 3 years 5 months.   

 

Reform Scotland argued that all children should have the same basic entitlement to government-

funded nursery provision and that entitlement should being at a fixed point in the year, probably the 

August two years before a child is due to start school.  Importantly, this would give every child an 

equal start.   

 

This loophole also impacts measures to expand nursery provision to disadvantaged 2 year olds, 

because it is likely only half of those children will be entitled to the full extra year’s provision. 

 

                                                           
1 We have approximated the hours based on an each of the three terms being equal, therefore 200 hours per term 
2 The figures for partnership funding are an estimate and based on Edinburgh Council’s payments which work out at £2,100 per year for 600 

hours.  
3 http://www.scotsman.com/news/politics/top-stories/scots-tories-bid-to-change-unfair-nursery-care-1-3258423 
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Reform Scotland’s solution would ensure that all children had a legal entitlement to two years’ 

government-funded nursery provision and vulnerable children would receive a full additional year’s 

provision. 

 

 

Children of working parents:  

Although Scottish Government legislation states that every three and four-year-old is entitled 

to 600 hours of government-funded nursery provision, many children appear to be missing 

out. 

 

The Fair Funding for our Kids campaign notes “For many children and working parents in 

Glasgow and beyond, the system is not delivering a model of childcare that matches the 

needs of the modern working family, with the result that many children are missing out on 

their early years entitlement. 

 

“Right now, thousands of families across Scotland are unable to access their legal 

entitlement to free childcare because most council nurseries do not offer suitable hours for 

working parents. 

 

“For these working parents, private partnership nurseries can provide the solution. 

However, not all eligible children are able to access their entitlement in partnership 

nurseries because local authorities are limiting number of funded places available.”
4
 

 

While the recent survey by the Family and Childcare Trust said fewer than one in six councils 

in Scotland had enough childcare capacity to meet the needs of working parents. 

Reform Scotland believes that as long as a nursery meets necessary standards set by both 

Education Scotland, which is responsible for inspection of the education side of the nursery, 

and the Care Inspectorate, which is responsible for inspection of the care side, parents should 

be able to take up their entitlement with that provider.   This will offer far greater flexibility 

as parents can then access their child’s entitlement in a way which better complements their 

family life.   In reality, this would mean that a virtual nursery voucher scheme would be in 

place, where the funding follows the child and parents are able to choose the nursery which 

suits them best, rather than have their choice restricted by the council. 

 

It is our hope that a premium could be added to the nursery entitlement scheme to help 

children from more disadvantaged backgrounds or those with special needs.   

 

What Reform Scotland is calling for is not new, and works to a lesser or greater degree in 

some areas of Scotland at present, but is fully dependent on the attitude of the different local 

authorities.  

 

Whilst Reform Scotland is fully committed to decentralisation and greater local decision 

making, that does not mean that a local authority can fail to meet its responsibilities. Equally, 

the Scottish Government should not claim to have delivered policies, when that delivery is in 

the hands of local authorities, and open to their interpretations - it is the Scottish 

Government’s responsibility to ensure that its policy is actually delivered.   It is unfair on 

both parents and children for the Scottish Government to set a policy, but allow local 

authorities to restrict the ability of parents to access that vital provision.   It is not an excuse 

                                                           
4
 https://www.facebook.com/FairFundingForOurKids/info?tab=page_info 
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to argue that you have provided enough places in local authority nurseries, if parents are 

unable to access those places because the hours or location on offer make it impossible to 

take-up.  

 

All political parties argue they want to help get people into employment, training or 

education, so policies in other areas, such as nursery provision, need to reflect that, and that 

means enabling parents to take-up their child’s nursery entitlement at an establishment which 

fits in with their working patterns. 

 

Reform Scotland believes that virtual nursery vouchers, where the entitlement follows the 

child, is one answer to the current funding problem facing many working parents across 

Scotland. 

 

3. Oral evidence 

Reform Scotland has endeavoured to stick to the suggested length for written evidence.  This 

has limited the breadth and depth of what I have been able to comment on.  As a result, I 

would very much like the opportunity to give oral evidence to the committee, where I would 

be able to expand on the work of the Commission on School Reform and discuss issues, such 

as disadvantage and attainment, with members in more detail. 
 

Yours sincerely,  

 

Keir Bloomer 

Reform Scotland Advisory Board member and chair of the Commission on School Reform 
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Advice Paper 15-06 

May 2015 

 

THE EDUCATION (SCOTLAND) Bill: a response to the Scottish Parliament’s 

Education and Culture Committee 

 

SUMMARY 

 

The Bill’s proposals on attainment and on the appointment of Chief Education Officers were 

not formally consulted upon prior to the Bill’s introduction. The RSE would support the 

Education and Culture Committee in ensuring that the Scottish Government undertakes full 

public consultation on the provisions of the Bill before they are further developed.  

 

Attainment  

In addressing the problem of the attainment gap, further clarity is needed on:  

 the Scottish Government’s purpose and aims for this aspect of the Education Bill;  

 its strategy for achieving those aims;  

 the meaning of the language that it uses to clarify its intentions; 

 the criteria to be used in evaluating the effectiveness of any innovations. 

 

The Government’s strategic approach is seriously unclear:  

 local authorities will have to produce biennial reports on efforts to reduce 

inequalities of outcome, but the Bill does not require that inequality be reduced; 

 without more knowledge of how a reduction in inequality might effectively be 

achieved, the reporting duty will be of limited value.  

 

The Government should commission professional research and development if progress is to 

be made in this crucially important aspect of education. RSE supports the Joseph Rowntree 

Foundation’s research-based identification of an effective strategy for Scotland: 

 

Advice about developing the curriculum, improving educational outcomes for all 

pupils and inspecting schools should explicitly provide guidance on reducing the link 

between poverty and attainment; lack of data, research and evaluation evidence for 

schools and local authorities currently hampers progress.  The Scottish education 

community needs a national evidence base of what works and professional 

development in how to use evidence. This will help practitioners differentiate proven, 

promising and unproven approaches and inform choices about: appropriate 

curriculum design, resource allocation and how to monitor and evaluate practice for 

impact.  

 

To ensure clarity of purpose for those who will have duties, responsibilities and associated 

accountability, guidance on the Bill’s terminology will be very important. For example, 
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‘equity’ and ‘equality’ carry different meanings when linked to attainment, and there is little 

indication of the meaning that the Bill ascribes to the phrase ‘inequalities of outcome’.  

 

Chief Education Officer 

The RSE subscribes to the principle of subsidiarity and expects very strong justification for 

central government taking decisions that we see as part of local government’s responsibilities 

for managing education at the local level.  Scottish Government has not produced evidence of 

a widespread problem that calls for the legislative establishment of the post of Chief 

Education Officer.  

 

 

 

Introduction  

 

1. The Royal Society of Edinburgh (RSE), Scotland’s National Academy, welcomes the 

invitation to contribute to the Education and Culture Committee’s scrutiny of the 

Education (Scotland) Bill. The preparation of this response has been led by the RSE 

Education Committee
1
, which identifies and promotes priorities for education in 

Scotland at all levels. We have focussed our comments on those provisions of the Bill 

which relate to attainment and the appointment of Chief Education Officers. As well as 

assisting with the scrutiny of the Bill, we hope our response contributes to the 

Committee’s ongoing programme of work on educational attainment.  

 

2. We note that many of the proposals (including those on attainment and on the Chief 

Education Officer) have not previously been formally consulted upon prior to the Bill’s 

introduction. We would support the Committee in ensuring that the Scottish Government 

undertakes full public consultation on the provisions of the Bill before they are further 

developed.  

 

3. We would be pleased to discuss further any of the comments made in our response with 

members of the Committee. 

 

The Attainment Gap 

 

4. Concern has been expressed throughout the world about the gap in attainment between 

pupils who are socially disadvantaged and the more affluent in their age cohort. In 2007 

the Organisation for Economic Co-operation and Development (OECD) reported
2
 that a 

major challenge for Scottish schools is the need to reduce the achievement gap for 

children from poorer communities and low socio-economic status homes.  Research
3
 

funded by the Joseph Rowntree Foundation has shown that in the UK by the age of three 

there is already a significant difference in test scores between children in the poorest fifth 

of the population compared with those from more affluent backgrounds. This gap 

continues up to the stage at which Rowntree research
4
, in reporting on school leavers 

                                                 
1
 http://www.royalsoced.org.uk/551_EducationPolicy.html  

2
 Reviews of National Policy for Education - Quality and Equity of Schooling in Scotland; OECD; 2007 

3
 Poorer children’s educational attainment: how important are attitudes and behaviour?; A. Goodman, P. 

Gregg, H. Chowdry, C. Crawford, L. Dearden, R. Joyce, L. Sibieta, K. Sylva and E. Washbrook; Joseph 

Rowntree Foundation; March 2010 http://www.jrf.org.uk/system/files/poorer-children-education-full.pdf  
4
 Monitoring Poverty and Social Exclusion in Scotland; P. Kenway, S. Bushe, A. Tinson, T. B. Born; Joseph 

Rowntree Foundation; 2015 http://www.jrf.org.uk/sites/files/jrf/MPSE-scotland-full.pdf  
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from the most deprived areas, informs us that 20% in the most deprived areas went on to 

higher education compared with 35% from the middle fifth and 57% from the top.  

 

Poverty and educational attainment  

 

5. While the relationship between poverty and educational attainment is by no means fully 

understood, it is clear that across the world low levels of educational attainment are good 

predictors of future poverty, especially material deprivation. It is also known that, other 

things being equal, the factors that have an  impact on children’s levels of attainment 

include parents’ (especially fathers’) education level, crowding within the household, 

parental employment status, worklessness (particularly in the UK), single parentage and 

household finance.
 5

  The provision of home learning activities, good health and nutrition 

has been shown to have positive effects on attainment.  

 

Scottish performance gap 

 

6. In the PISA international tests (in reading, mathematics and science) Scottish 

performance in 2012 showed an increase, rather than the hoped for reduction, in the 

attainment gaps for reading and mathematics compared with the measures in 2003.  In 

science there was a decrease in the gap, but this was the result of the performance of 

those at higher levels dropping rather than the lower performance increasing.
6
 

 

7. Within Scotland, Audit Scotland reported
7
 in 2014 that there has been little overall 

reduction in the variation in attainment among local authorities in the past ten years. The 

gap between the highest and lowest performing local authorities had increased in four 

attainment measures, declined in five and remained the same in one.  Last year the 

Scottish Funding Council reported
8
 that more than six times as many pupils from schools 

in affluent communities achieved three A grades at Higher than those from the most 

deprived communities.  

 

8. Although it is evident that Scotland is making, at best, only slow and erratic progress in 

closing the gap, this is not due to lack of interest or effort.  Over a period of at least fifty 

years, many of the most important initiatives taken in Scottish school education have 

been intended to improve outcomes for the disadvantaged.  From the introduction of 

comprehensive secondary education in the 1960s to the initiatives of the present, this has 

been a consistent policy objective.  Teachers and government at both national and local 

level have been committed to this aim.  In these circumstances, the rate of progress is all 

the more disappointing and demonstrates the intractability of the problem. 

 

 

                                                 
5
 How do childhood circumstances affect poverty and deprivation as an adult?; Office for National Statistics; 

September 2014 

http://www.ons.gov.uk/ons/rel/household-income/intergenerational-transmission-of-poverty-in-the-uk---

eu/2014/sty-causes-of-poverty-uk.html  
6
 Two Cheers for Curriculum for Excellence; Keir Bloomer; in First Class from Nursery to University: Essays 

on Improving Scotland’s Education; November 2014 

http://www.scottishconservatives.com/wordpress/wp-content/uploads/2014/11/First-Class-booklet.pdf  
7
 School education; Audit Scotland; June 2014 

http://www.audit-scotland.gov.uk/docs/local/2014/nr_140619_school_education.pdf  
8
 Learning for All: eighth update report on measures of success; Scottish Funding Council; November 2014 

http://www.sfc.ac.uk/communications/Statisticalpublications/2014/SFCST062014.aspx  
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The Education (Scotland) Bill: Part 1:  Inequalities of outcome 

 

9. In addressing the problem of the attainment gap, it is necessary to be clear about the 

Scottish Government’s: 

 

 purpose and aims for this aspect of the Education Bill;  

 its strategy for achieving those aims;  

 the meaning of the language that it uses to clarify its intentions;  

 and the criteria to be used in evaluating the effectiveness of any innovations. 

 

Purpose 

 

10. It is important to note that while the legislative intention is to make progress towards 

reducing inequalities of outcome, the Bill does not explicitly require that inequality be 

reduced. Rather, the Bill places a new duty on local authorities to provide school 

education in a way that gives due regard to the desirability of reducing inequalities of 

educational outcome. In doing so, the Bill proposes that education authorities (and the 

Scottish Ministers) prepare and publish biennial reports on their plans and progress in 

carrying out their duties. 

 

11. The reporting duty has the potential to focus the attention of educational leaders on 

prioritising the reduction of educational inequalities. However, unless something is 

known about how that might effectively be achieved, then the legislative reporting duty 

will be of limited value. It is certain, however, that it will lead to an increase in 

bureaucratic activity. 

 

12. The RSE supports the idea of reducing inequalities.  However, it is unconvinced that 

enshrining what is no more than an aspiration in legislation will have much, if any, 

useful practical effect. By definition, an aspiration is not something that can be enforced: 

taking sanctions against local authorities that do not succeed in reducing inequalities is 

not a practical proposition.  

 

Strategy  

 

13. Despite attempts both here and world-wide to close educational attainment gaps, useful 

knowledge about what schools can do to address this issue is limited.  We note that there 

is no proposal from the Scottish Government on how local authorities should approach 

this task. This leaves the Government’s own strategic approach seriously unclear apart 

from requiring reports from local authorities every two years. 

 

14. The Joseph Rowntree Foundation
9
 has sought to identify what would constitute an 

effective strategy: 

 

Advice about developing the curriculum, improving educational outcomes for all 

pupils and inspecting schools should explicitly provide guidance on reducing the link 

between poverty and attainment; lack of data, research and evaluation evidence for 

schools and local authorities currently hampers progress.  The Scottish education 

                                                 
9
 Closing the Attainment Gap in Scottish Education; Sosu and Ellis; Joseph Rowntree Foundation; May 2014 

http://www.jrf.org.uk/sites/files/jrf/education-attainment-scotland-summary.pdf  
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community needs a national evidence base of what works and professional 

development in how to use evidence. This will help practitioners differentiate proven, 

promising and unproven approaches and inform choices about: appropriate 

curriculum design, resource allocation and how to monitor and evaluate practice for 

impact. 

 

15. There is, therefore, a clear need for the Scottish Government to commission professional 

research and development if progress is to be made in this crucially important aspect of 

education. This should include advanced quantitative expertise.  

 

16. One of the most significant challenges facing the Scottish Government is to ensure that 

schools and local authorities have the means to measure, monitor and evaluate their 

progress in closing the attainment gap, as well as generating detailed self-evaluation 

evidence to help better understand the characteristics of the gap in different contexts.  

 

17. In this context, a pressing challenge relates to the need to understand the extent to which 

learners are making progress in their learning in the Broad General Education (BGE) of 

Curriculum for Excellence. The fact is that we do not yet have robust national 

assessment data in the BGE across Scotland that would allow us to make informed 

assessment during this phase of learning. 

 

18. As a result of these issues, and pressures from inspections, an increasing number of 

schools and local authorities are making use of standardised tests to provide a benchmark 

against which the validity and reliability of CfE assessments and teachers’ judgements 

can be tested. Standardised testing is filling a vacuum, but questions have been raised 

about how this aligns with the principles and purposes of CfE. The RSE regards robust 

statistical evidence as necessary and is confident that statistical measurement can be 

designed in ways that are consistent with the aims of CfE.  

 

Strategic planning 

 

19. The RSE is of the view that there needs to be extremely careful consideration of what 

strategy is required if a serious attempt is to be made to close the attainment gap. We 

have already commented on the importance of statistical data.  

 

20. It is encouraging that the Scottish Attainment Challenge will draw on the experience of 

the London Challenge which has helped to produce such a significant effect on learning 

in London schools.  Evaluations and accounts of experiences in these developments 

demonstrate the demands and complexities involved in achieving what many see as 

remarkable results. 

 

21. For example, some lessons about the ‘keys to success’ in the way the London and City 

Challenges were implemented were identified as including
10

: 

 

 The need to understand the existing assets in the system that the developments can 

work with.  While the combination of measures that made up the London Challenge 

                                                 
10

Implementing the London Challenge; Kidson and Norris; Institute for Government 

http://www.instituteforgovernment.org.uk/sites/default/files/publications/Implementing%20the%20London%20

Challenge%20-%20final_0.pdf 
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model was novel, those designing and implementing it were not isolated from what 

was already happening within the London education system.  

 The importance of keeping the policy focused until there is a clear model to 

implement.   The London Challenge was focused only on London secondary schools 

for almost five years before it was fully extended to primary schools and two new 

cities. This tightly-defined mission is regarded as a necessary condition for having a 

transformative effect.  

 The importance of data in monitoring progress. The London Challenge was 

underpinned by the rigorous collection, management and systematic use of data.  

 It is necessary to create an ‘authorising environment’ that supports rapid but 

accountable decision-making.  This implies a shared purpose and extremely high 

levels of trust, enabled by excellent communication and a sense of each being able to 

‘play to his or her strengths’.  Professional accountability should centre on regular, 

face-to-face meetings, rigorous analysis of data, and a learning culture.  

 The value of giving credible people the responsibility and means to move knowledge 

around the system.  This enables the implementation of policy that taps into the 

expertise of the profession and has credibility with target schools. It can also facilitate 

a shift towards a sustainable, practitioner-focused model.  

 Essential investment in creating shared purpose and strong relationships.  Essential 

ingredients comprise unusual proximity of civil servants and advisers with regular 

contact, reasonable stability in personnel, school-to-school collaboration, and the 

fostering of mutual respect and humility in these relationships - and time has to be 

taken to develop these features.  

 

Evidence on interventions for improving educational outcomes 

 

22. What specific actions will education authorities be able to take to reduce inequalities that 

they are currently unable to take? 

 

23. While there have been countless so-called ‘good ideas’ for interventions, the evidence 

supports those focused on closely monitored parental involvement in children’s 

education as the most likely to improve educational outcomes. The Joseph Rowntree 

Foundation
11

 has identified four broad areas: improving at-home parenting, involving 

parents in school, engaging parents in their children’s learning and in their own learning, 

and aligning school-home expectations.  These depend on parents who are able and 

willing to put in the necessary time and effort and on good two-way exchange of 

information.   

 

24. Early intervention can also be beneficial. A recent report from the House of Lords Select 

Committee on Affordable Childcare
12

 confirms that there is a sound evidence base to 

support the value of high quality early education for improving child outcomes for 

disadvantaged three and four year-olds.  

 

25. Other interventions, including mentoring and participation in extra-curricular activities, 

have offered some promising, but not compelling, evidence for raising attainment.  If 

                                                 
11

 The Role of Aspiration, Attitudes and Behaviour in Closing the Educational Attainment Gap; Carter-Wall and 

Whitfield; Joseph Rowntree Foundation; April 2012  

http://www.jrf.org.uk/sites/files/jrf/education-achievement-poverty-summary.pdf  
12

 House of Lords Select Committee Report on Affordable Childcare; February 2015 

http://www.publications.parliament.uk/pa/ld201415/ldselect/ldaffchild/117/117.pdf  
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undertaken, they must include well-designed, robust and independent evaluations and be 

followed up with accessible guidance that is properly disseminated to local authorities 

and schools.   

 

Definition of the terms used in the Education (Scotland) Bill and the Policy Memorandum 

 

26. The Bill would benefit considerably from guidance on how the terminology it uses is to 

be defined. This will be very important in ensuring that those who have duties, 

responsibilities and associated accountability in respect of the Bill understand what is 

expected of them.  

 

27. We are aware that the distinctions among educational outcomes, attainment and 

achievement are frequently unclear. There is little in the Bill to indicate the breadth of 

meaning that the Scottish Government ascribes to the phrase ‘inequalities of outcome.’ 

Similarly, it is uncertain as to how “socio-economic disadvantage” is to be interpreted.  

 

28. Another area of distinction is that between equity and equality.  Here ‘equity’ should 

refer to fairness or justice, and does not carry the same meaning as ‘equality’ when 

linked to attainment.   So, for example, the Bill’s aim to “promote equity of attainment 

[our emphasis] for disadvantaged children” could refer to the fairness of opportunities 

likely to promote attainment.  This would imply inequality of provision since markedly 

more resource would have to be put into the education of those from disadvantaged 

backgrounds.  Or the aim could refer to equality of attainment, but this is unattainable 

since there will always be individual differences, even if the imbalance reflecting social 

circumstances is narrowed.   

 

Education (Scotland) Bill: Part 3: Appointment of Chief Education Officer 

 

29. Section 20 of the Bill will introduce a requirement that local authorities must appoint a 

suitably qualified and experienced Chief Education Officer to provide professional 

advice on the provision of their education functions. There is no suggestion that he/she 

will have any statutory powers.  In this sense, the post holder’s position will be weaker 

than that of the Chief Social Work Officer who is the only person with authority to take 

certain decisions in relation to children. 

 

30. The RSE assumes that this proposal has been inserted in the Bill because of the ways in 

which local authorities’ senior management structures have been changing over recent 

years.   

 

31. It is now relatively uncommon for local authorities to have a service consisting solely of 

education led by a director with an educational background.  More frequently, education 

forms the largest part of a service with wider responsibilities.  In some cases these 

responsibilities are limited to relatively small service areas such as community education, 

libraries, and sport and recreation.  In these instances it seems to be invariably the case 

that the overall service is led by a person with education qualifications and experience.  

In an increasing number of local authorities, however, education forms part of a much 

larger agglomeration containing substantial other services (although education is always 

the largest component).  The leadership of these multi-service groupings is not always in 

the hands of an educationist.  
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32. Local authority senior management structures operate at three levels.  There is always a 

chief executive in overall charge.  This is a position required by statute.  At the second 

tier are the heads of service groupings, usually called directors but sometimes depute 

chief executives.  Below them are heads of service with more specific responsibilities.  

There is always a head of service responsible for education (possibly along with other 

areas). The head of service almost invariably has an education background although the 

RSE is aware of one education head of service with no educational qualifications or 

experience. 

 

33. Local authorities have been motivated to group services together for a number of 

reasons. The most important driver of service amalgamations, however, has been the 

desire to reduce management structures and thus make savings. 

 

34. The RSE subscribes to the principle of subsidiarity and expects very strong justification 

for central government taking decisions that we see as part of local government’s 

responsibilities for managing education at the local level. Scottish Government has not 

produced evidence of a widespread problem that calls for the legislative establishment of 

the post of Chief Education Officer.  

 

35. On the other hand, there does seem to be a growing problem for schools as a result of the 

savings made in local authority education services centrally.  This is not only – perhaps, 

not mainly – a consequence of the loss of senior management posts but of reductions in 

support staff of various kinds.  These include Quality Improvement Officers (QIOs) who 

provide curricular and other educational support.  The position varies from place to place 

but there are undoubtedly local authority areas where schools feel that there is less and 

less value to them from the connection with the local authority.  

 

36. This consultation is not concerned with the future of local government or the governance 

of schools.  However, it is important to point out that the concerns that have led to the 

proposal in relation to the post of Chief Education Officer have much further reaching 

implications.   

 

 

 

Additional Information 

 

Advice papers are produced on behalf of RSE Council by an appropriately diverse working 

group in whose expertise and judgement the Council has confidence. This Advice Paper has 

been signed off by the General Secretary. 

 

Any enquiries about this Advice Paper should addressed to Mr William Hardie (email: 

evidenceadvice@royalsoced.org.uk). 

 

Responses are published on the RSE website (www.royalsoced.org.uk).  

 
The Royal Society of Edinburgh, Scotland's National Academy, is Scottish Charity No. SC000470 
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CHILDREN IN SCOTLAND 
 

RESPONSE TO EDUCATION AND CULTURE COMMITTEE CALL FOR 
WRITTEN SUBMISSIONS 

 
EDUCATION (SCOTLAND) BILL 2015 

 
Introduction 
 
Children in Scotland welcomes the opportunity to offer our comments to the 
Committee’s call for evidence. We are the umbrella body for the children’s 
sector, including education, health, social care, early years and childcare. We 
have over 450 members and our staff are delivering a wide range of projects 
and programmes in schools and other settings, with an array of public, private 
and third sector partners 
 
1. Attainment 
 
1.1 What improvements in attainment, in achievement and in reducing 
inequalities of outcome do you consider the Bill in itself could deliver? 
What would be a desirable level of improvement? 
 
1.2 Too many children from deprived backgrounds finish their formal 
education with significantly lower levels of attainment than their more affluent 
peers1. We strongly support the current political priority of reversing this trend 
and welcome measures contained within the Education (Scotland) Bill (the 
Bill) aimed at narrowing the attainment gap. 

1.3 We believe that the Bill will help to bring fresh impetus upon those with 
local and national responsibility for delivering education services to focus 
specifically on addressing the needs of children experiencing socio-economic 
disadvantage. 

1.4 However, while additional focus on the needs of this particular group of 
pupils is welcome, it is likely that the Education Bill will have a limited impact 
on its own. 

1.5 The inequalities that stem from socio-economic disadvantage are complex 
and multifaceted2. The key factors in unequal educational attainment also 
relate to early experience and home learning environment. Not only do we 
need to support families more effectively in providing this, if we are to achieve 
meaningful change we need to ensure that all children get the best 'inputs' in 
early life, irrespective of whether their parents are able to provide these. This 

                                            
1
 OECD (2007) Reviews of National Policy for Education - Quality and Schooling in Scotland 

2
 Sosu and Ellis (2014) Closing the Attainment Gap in Scottish Education 
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should include action to support families to engage in their children’s learning, 
learning at home as well as in early years settings and schools. 

1.6 Likewise, long-term, sustained and evidence-led strategies that are 
targeted on improving every aspect of the lives of those affected by poverty 
are clearly required3, and while this Bill represents an important and 
necessary statement of intent, it must form part of a series of measures aimed 
at tackling this longstanding issue if it is to achieve the outcomes that are 
desired. 

 

2. The duty in the Bill is to ‘have regard to the desirability’ of ‘reducing 
inequalities of outcome’.  Is this meaningful enough to have the desired 
policy effect? 

2.1 Children in Scotland’s membership includes 22 local authorities. Our 
engagement with this section of our membership suggests that the vast 
majority of local authorities across Scotland are acutely aware of the problems 
of socio-economic disadvantage and already paying “due regard to the 
desirability... [of] reducing inequalities of outcome”4. This being so, local 
authorities will find that meeting the duty imposed by the Bill an easy test to 
pass. 

2.2 If this duty is to achieve the effects noted in the Policy Memorandum, 
consideration should be given to strengthening and clarifying this duty, with 
the phrase “pay regard to” replaced with the word “must”. This part of the Bill 
will also be rendered more meaningful if it provides clearer direction to local 
authorities as to how they might measure the success (or failure) of action 
taken to narrow the attainment gap.   

 

3.  How should ‘inequalities of outcome’ be interpreted and should this 
phrase be defined in the Bill?  

3.1 If the Bill is to meet the expectations outlined in the Policy Memorandum, 
it is essential that the phrase “inequalities of outcome” is clearly defined and 
includes meaningful and measurable benchmarks. 

3.2 Children in Scotland believes that ‘inequalities of outcome’ should be 
interpreted as broadly as possible and should encompass academic 
attainment as well as a range of other indicators and achievements that 
influence inequalities of outcome, such as those set out in the Curriculum for 
Excellence, in the direction of travel outlined in the senior phase 
benchmarking tool and beyond. 

3.3 There is presently no formal national benchmarking of attainment 
outcomes through Curriculum for Excellence, other than the broad levels of 
progression. This does not provide robust data for measuring outcomes and 
this point should be addressed by the Bill. 

 

                                            
3
 Cooper and Stewart (2013) Does money affect children’s outcomes? A systematic review 

4
 See, for example, the written submission from our member East Lothian Council 
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4. What specific actions will education authorities be able to take to 
reduce inequalities of outcome that they are currently unable to take?  

4.1 Children in Scotland does not believe that the proposed Bill will allow 
education authorities to take any further action to reduce inequalities of 
outcome, over and above the steps that they are already able to take. 

4.2 However, national and local level reporting will provide valuable statistical 
information which will aid in the development of measures and strategies to 
tackle inequalities arising from socio-economic disadvantage. 

4.3 The publication of reports will also help to increase accountability, which, 
in the absence of sanctions, will better enable third parties to scrutinise action 
taken to narrow the attainment gap and help inform what wider community 
action and intervention may be required. 

 

5.  Should the Bill contain sanctions in the event that the Scottish 
Government or local authorities fail to achieve the policy intention of 
reducing inequalities of outcome? If so, what sanctions would you 
suggest are appropriate? 

5.1 Children in Scotland recognises the need for further action to eliminate the 
attainment gap, but we do not believe that imposing sanctions for failing to 
achieve the policy intentions of the Bill is the appropriate course of action.  

5.2 If, for example, the sanctions were economic in nature, depriving a failing 
local authority of resources would have a detrimental effect and 
counterproductive effect on their ability to deliver the type of support required 
to meet the policy intentions of the Bill. 

5.3 Rather than “sanctions” as such, a focus on “remedies” might be more 
appropriate. Children in Scotland would welcome an approach which 
focussed on providing appropriate specialist support, advice and guidance to 
help to local authorities which fail to achieve the policy intentions of the Bill. 
This could take the shape of inter-authority knowledge and personnel sharing 
activities based around supporting local authorities to develop their 
improvement strategies. This would bring authorities that are meeting their 
expectations under the Bill together with those who are making less progress, 
and allow the sharing of successful approaches. 

5.4 However, if such an approach was taken this should be done with tact and 
sensitivity, recognising that each local authority faces its own, unique 
challenges. 

 

6.  The Bill focuses on reducing inequalities of outcome resulting from 
pupils' socio-economic disadvantage. Should all examples of inequality 
of outcome be addressed? 

6.1 Child poverty and the correlation between socio-economic deprivation and 
low attainment are serious issues which have long affected Scotland5 and we 

                                            
5
 Sosu and Ellis (2014) Closing the Attainment Gap in Scottish Education 
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support the Scottish Government in its determination to take action to address 
this problem.  

6.2 However, the fact remains that in the long term, we wish to see levels of 
attainment raised for all children and young people - regardless of economic 
circumstance.  

6.3 So while we welcome the special focus on narrowing the attainment gap 
between those from higher and lower socio-economic backgrounds, the 
overall aim must be to remove all barriers to learning that children face and 
improve achievement and attainment for all.  

 

7. Additional Support for Learning 

7.1 What will be the outcomes of extending rights under the Education 
(Additional Support for Learning) (Scotland) Act 2004 to children aged 
12 and over with capacity?  

7.2 In practice, it is likely that the extension of rights might only directly affect 
a small amount of individual children6. However, for children who choose to 
exercise these rights, the potential outcomes will be significant, as they will be 
empowered to take a direct stake in how their needs are identified and how 
support is delivered in order to meet them. 

7.3 The proposed changes have particular relevance for looked after children, 
as they will now be able to pursue their own rights independently, thus 
addressing and hopefully resolving the internal conflict which results from a 
local authority’s dual role as a corporate parent and care provider. 

7.4 However, the proposed extension of rights also has a wider significance. 
The extension of rights demonstrates Scotland’s continuing efforts to improve 
the status of the rights of the child and will be a clear statement as to how we 
in Scotland value and respect the views of children as part of our society. 

7.5 An immediate outcome of the extension of rights will be to further coincide 
Scots law with our international obligations7 and the 2008 recommendations 
of the United Nations Committee on the Rights of the Child8.  

7.6 Yet if the extension of rights is to achieve the desired outcomes and be 
adequately utilised, every possible step should be taken to ensure that 
children are given adequate support in order to access their rights. 

7.7 Dispute resolution is a complex landscape, and the proposed support 
service will have a vital role to play in providing information, advice, advocacy 
and guidance so that children are properly supported at every stage. 

7.8 We welcome steps that would strengthen the role played by children to 
make choices that effect their own lives, but are mindful of the potential for 
conflict -either in situations where a parent or guardian disagrees with the 

                                            
6
 See written submission from Govan Law Centre: 

http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Education%20(Scotland)%20Bill/
GovanLawCentre.pdf 
7
 See, for example, European Convention on the Exercise of Children's Rights 1996 

8
 United Nations Committee on the Rights of the Child (UNCRC) 2008 
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course of action pursued by their child, or when the local authority disagrees 
that a child has the requisite capacity to use their rights. 

7.9 The Bill in its present form sets out that a child must be sufficiently mature, 
able to understand how to carry out their rights, how to make, communicate, 
understand and remember a decision that they want to make and understand 
the advice and information that they are given. 

7.10 We believe that further consideration and great care must be given to the 
decision making process around who has and who doesn’t have capacity to 
avoid such disagreements. 

 

8. Do you agree with the proposal that not all of the rights in the ASL 
legislation should be extended to children (see paragraphs 49 and 50 of 
the policy memorandum)? 

8.1 Children in Scotland believes that it is right that the Bill takes a common 
sense approach and chooses not to extend the right to make placing 
requests. Practical considerations have also meant that the right to mediation 
will not be extended to children. Although Children in Scotland can see merit 
in the argument that this could be extended to children with capacity, we have 
concerns over the balance of power in a mediation setting, which leads us to 
support the position expressed in the Policy Memorandum. 

 

9.1 What are your views on the statutory children’s support service 
proposed by the Scottish Government? 

9.2 The extension of rights should be based firmly on the premise of 
accessibility. However, there is a very real risk that these rights will be 
underutilised if special effort is not made to ensure that children are aware of 
their rights and are fully supported in order to utilise them.  

9.3 Therefore, Children in Scotland believes that the creation of a statutory 
children’s support service will be absolutely essential if the extension of rights 
is to achieve the Bill’s intentions. 

9.4 As part of our earlier response to the Scottish Government consultation on 
the extension of rights of April 2014, Children in Scotland performed a 
consultation exercise with 28 S3 pupils from two local authorities in order to 
canvas their views on the proposed extension of rights. 

9.5 The majority of pupils stated that they felt it was important to be able to 
access clear and accessible information that was tailored to their individual 
needs and have the opportunity to discuss their rights with a supportive and 
knowledgeable professional.  

9.6 Our consultation demonstrated that while the majority of pupils reacted 
positively to the proposed extension of these rights, only two felt confident that 
they would understand and be able to use them without such support.  

9.7 Children in Scotland’s partner organisation Enquire has considerable 
experience of delivering information and advice to parents, professionals and 
children and young people. 80% of calls received are from parents, who very 
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often experience considerable difficulty in understanding the full range of 
dispute resolution mechanisms available to them under the Education 
(Additional Support for Learning) (Scotland) Act 2004. 

9.8 This being so, we are of the firm view that children should be fully 
supported by a statutory advice support service that features clear, accessible 
information, professional advice and well resourced advocacy services.  

 

10. Complaints  

10.1 The Bill will introduce a power to make regulations about the 
procedure to be followed in relation to complaints to Scottish Ministers. 
What is your view on the deadlines for these procedures? 

10.2 Children in Scotland supports proposals that would create timescales 
within which Section 70 complaints will be dealt with, as this will help to offer 
greater clarity and assurance to parents over how and when their dispute may 
be resolved. 

10.3 We believe that the proposed 40 working day deadline is both realistic 
and appropriate, and represents a relatively swift turnaround given the often 
complex and individual nature of such complaints. 

10.4 However, Children in Scotland has some concern over the 112 working 
day deadline proposed when an investigation by Scottish Ministers is 
required, which mean that Scottish Ministers will have, in effect, six months in 
which to deal with a complaint.  

10.5 While Children in Scotland appreciate the weight of work involved in 
investigating a complaint and recognise that these deadlines offer a 
considerable acceleration of the process in comparison to current practice, 
Minsters should be mindful of the disruptive and at times damaging toll that 
investigations can take on child’s life and education, and take whatever steps 
are possible to resolve the dispute as swiftly as possible. 

10.6 The welfare and wellbeing of the child caught in the middle of the dispute 
should always be the primary consideration. While we would not wish to 
jeopardise the quality or depth of the investigatory work of Education 
Scotland, consideration should be given as to the feasibility of reducing the 
maximum deadline and introducing statutory milestones within the 
investigation process itself, which would help to minimise the impact on 
parents and children during the investigations process. 

 

11. The policy intention is that Scottish Ministers should not consider an 
issue or reconsider a decision, which should be dealt with by the 
Additional Support Needs Tribunal for Scotland (ASNTS). Do you agree 
with this proposal and will it always be clear-cut when a complaint is 
solely for the ASNTS? 

11.1 Children in Scotland agrees with this proposal and support moves which 
will more clearly delineate which dispute resolution mechanism is appropriate 
for parents, children and young people.  
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11.2 While it may not always be immediately obvious to parents which 
mechanism of dispute resolution is appropriate to their individual case, 
directing Scottish Ministers so that they do not consider cases that should be 
dealt by the ASNTS will provide additional clarity and provide assurance to 
parents that the appropriate mechanism is being used to hear their case. 

 

12. Overall, how will the Scottish Government’s proposals affect 
parents’ ability to complain about the actions of an education authority 
or other relevant body? Will the new system be more effective? Is it 
clear which matters can and cannot be the grounds of a complaint to 
Scottish Ministers? 

12.1 The proposed changes will improve the Section 70 complaints process 
by providing parents with greater clarity over how long their complaint will take 
to process and investigate. However, it should be noted that the proposed 
changes do not introduce a “new system”, but merely alter the existing system 
that is already in place. 

12.2 While we welcome such improvements, Children in Scotland believes 
that the section 70 complaints process remains a less than perfect means of 
dispute resolution and will likely remain little understood and underutilised. 

 

13. Chief Education Officer 

13.1 What would be the possible advantages and disadvantages of 
legislating for the role of Chief Education Officer (CEO) in every 
education authority in Scotland?  

13.2 Our experience of managing Enquire offers us insight into the experience 
of parents and young people who wish to take matters up with an education 
authority and the disparity that exists between local authorities where the 
organisational structure of these departments are concerned. 

13.3 While Children in Scotland places value in the theory of subsidiarity, the 
creation of the role of a Chief Education Officer would ensure that local 
authorities have access to high quality educational expertise within their 
management structures and will provide clarity to parents, children and young 
people and professionals over who is ultimately accountable for matters 
relating to education. 

13.4 If this role is to achieve the desired outcomes, however, it will be 
important to clearly define the role, responsibilities and accountabilities in 
statute. 

 

14. Registering teaching staff 
 
14.1 How would grant-aided schools, independent schools and their 
pupils benefit from their teaching staff being registered with the General 
Teaching Council for Scotland? What different or new skills would such 
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teaching staff acquire as a result of registration? Is it likely that 
attainment would improve in the schools in question? 

14.2 Children in Scotland believe that this provision will offer assurance to 
parents in that irrespective of where their children are educated, the standards 
and quality of the teaching staff will be regulated by the GTCS.   

14.3 Independent schools, like all schools in Scotland, are subject to 
inspection by HM Inspectors of Education in accordance with Section 66 of 
the Education (Scotland) Act 1980. However, the introduction of regulation of 
the independent school teaching workforce through compulsory registration 
with GTCS would offer assurance that the registration requirements as set out 
in the General Teaching Council for Scotland Registration and Standards 
Rules were being met and maintained from the outset. 

 

15. Gaelic 

15.1 Children in Scotland support moves to offer parents a standardised 
process to request GME. Parents should have confidence that their request is 
being dealt with in a timely and efficient manner, and introducing greater 
clarity and transparency into the system will be of benefit to parent, child and 
local authority alike. 

15.2 However, in a system where demand often outstrips supply, managing 
parental expectations sensitively and effectively will be key. The Scottish 
Government, working in partnership with Bòrd na Gàidhlig, should ensure that 
local authorities are properly supported in order to carry out these duties and 
that resources are made available in areas where demand is likely to be 
higher. 
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Education (Scotland) Bill:  
Equality and Human Rights Commission Evidence at Stage 1  
 
Introduction and Background 
The Equality and Human Rights Commission is the National Equality 
Body (NEB)1 for Scotland, England and Wales, and works to eliminate 
discrimination and promote equality across the nine protected grounds 
set out in the Equality Act 2010:  age, disability, gender, race, religion 
and belief, pregnancy and maternity, marriage and civil partnership, 
sexual orientation and gender reassignment (“the protected 
characteristics”).  We are an “A Status”2 National Human Rights 
Institution (NHRI)3, and share our mandate to promote and protect 
human rights in Scotland with the Scottish Human Rights Commission 
(SHRC). 
 
The Commission welcomes the Education (Scotland) Bill and this 
opportunity to comment on it.   The Commission’s comments should be 
read with reference to the requirements on public authorities, such as 
education authorities, under the Public Sector Equality Duty to have due 
regard to the need to:  

 

 Eliminate unlawful discrimination, harassment and victimisation 
and other prohibited conduct;  

 Advance equality of opportunity between people who share a 
relevant protected characteristic and those who do not; 

 Foster good relations between people who share a protected 
characteristic and those who do not. 

 
The duty aims to ensure that public authorities and those carrying out a 
public function consider how they can positively contribute to a more 
equal society through advancing equality and good relations in their day-
to-day business, to: 
 

 Take effective action on equality;  

 Make the right decisions, first time around; 

 Develop better policies and practices, based on evidence; 

 Be more transparent, accessible and accountable; 

 Deliver improved outcomes for all.4 

                                      
1 www.equineteurope.org/-Equality-bodies-  
2 www.ohchr.org/Documents/Countries/NHRI/Chart_Status_NIs.pdf  
3 www.ohchr.org/en/countries/nhri/pages/nhrimain.aspx  
4 Extensive guidance is available at www.equalityhumanrights.com/scotland/public-sector-
equality-duty/non-statutory-guidance-for-scottish-public-authorities/  
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Key public authorities including education authorities, are subject to the 
specific devolved equality duties which set out the steps they must take 
to meet the requirements of the general duty5, which include the 
requirement to set equality outcomes (using evidence gathered from the 
involvement of groups who share one or more protected characteristic) 
and to assess the equality impact of any proposed new or revised policy.   
 
Education (Scotland) Bill 
 
Clause 1 Inequalities of outcome 
The Bill imposes duties in relation to reducing inequalities of outcome 
experienced by pupils which result from socio-economic disadvantage 
(and experienced by other pupils of such description as may be 
specified). 
 
Inequalities of outcome as experienced by pupils are not defined in the 
Bill.  
 
In the accompanying Policy Memorandum, a variety of language 
appears; the term ‘equity of attainment’ is used and the Memorandum 
elsewhere describes the Bill as ‘aimed at promoting equity in education 
and raising attainment for all’. The terms ‘achievement’ and ‘attainment’ 
are both used.  
 
If used, there should a clear definition of what is meant by the terms 
‘achievement’ and by ’attainment’ and any balance that is to be struck 
between the two. The Bill and accompanying Policy Memorandum 
should together be clear on what inequalities of outcome are to be 
addressed.   
 
Educational outcomes can also be viewed more broadly, as the 
transitions or pathways that flow from education into the labour market 
or other destinations and we would suggest that the Bill and 
accompanying Policy Memorandum should include these in the 
inequalities of outcome to be addressed. 
 
A ‘whole child’ approach 
It is unlikely that education authorities alone will be able to address 
effectively such inequalities of outcome without being able to both take 
and contribute to a ‘person-centred’ or ‘whole child’ approach. Such an 
approach would need to be able to call on other local authority 
perspectives and services such as Social Work or Housing, or other 

                                      
5 www.scotland.gov.uk/Topics/People/Equality/PublicEqualityDuties  
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public or voluntary agencies, to plan services including education around 
a child or family. We recommend that the Bill and accompanying Policy 
Memorandum support such an approach. 
 
Equality of opportunity 
Under Article 2 of the First Protocol of the Human Rights Act 1998 
everyone has the right to an effective education, and advancing equality 
of opportunity through addressing the educational attainment of 
protected groups is already integral to the way an education authority 
operates in order to discharge its duties under the public sector equality 
duty provisions of the Equality Act 2010 and accompanying regulations. 
 
Disadvantage 
Neighbourhoods which are socio-economically disadvantaged are 
diverse.  Some groups of people are more likely to live in these 
neighbourhoods than other groups. For example, disabled people, some 
ethnic minority and religious groups and people identifying as LGBT are 
likely to be overrepresented6  However, not all people who experience 
disadvantage live in deprived neighbourhoods. 
 
Socio-economic disadvantage has strong links to educational 
attainment, but so do other factors, such as ethnic background and 
disability status7.  
 
A nuanced approach is therefore needed, as not everyone with poor 
educational attainment will live in a deprived area and living in a 
deprived area does not automatically translate into poor attainment.  
Other factors are also likely to be at play. (See for example, Prejudice-
based bullying in Scottish schools8, which does also take into account a 
socio-economic perspective.)  
 
Assessing the impact on equality 
Many policies fall on just such an existing uneven landscape. Because 
of historical discrimination, people belonging to some groups protected 
by the Equality Act 2010, including ethnic and religious minorities, 
disabled people and others are less able to benefit from a policy 
initiative.  
 
Unless this is adequately explored in an assessment of equality impact 
there may be insufficient checks and balances built into the 
implementation phase of a policy to take account of this landscape. One 
                                      
6
 EHRC (2012) Hard-to-reach, easy-to-ignore 

7 http://www.gov.scot/Topics/Statistics/Browse/School-
Education/leavedestla/follleavedestat/attainmentandleavers1213 
8
 EHRC (2015) Prejudice-based bullying in Scottish schools 
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effect of an apparently neutral policy can then be to perpetuate or even 
reinforce existing inequalities; often without a way to check if the policy 
has actually achieved what was intended for all the people who have 
been affected. 
 
Education authorities will need to ensure that the impact of any policy 
introduced in response to the Bill is assessed against the needs of the 
general equality duty as required by the Scottish specific equality duties. 
 
Clause 2 Consultation 
We welcome the provisions in the Bill for an education authority to seek 
and have regard to the views of pupils, parents and any other 
appropriate persons when considering decisions and the steps to take to 
implement such decisions.   
 
In this and all other respects, guardians and kinship carers should be 
treated the same in all circumstances, legally, financially and practically. 
 
Clause 17 and the Schedule   
 
Extending right to make a reference to child 
The Commission welcomes the proposals to extend to children over 12, 
the right to make a reference.  
 
In terms of the Age of Legal Capacity (Scotland) Act 1991 section (4A) A 
person under the age of sixteen years shall have legal capacity to 
instruct a solicitor, in connection with any civil matter, where that person 
has a general understanding of what it means to do so; and without 
prejudice to the generality of this subsection a person twelve years of 
age or more shall be presumed to be of sufficient age and maturity to 
have such understanding. Under the Equality Act, a disabled pupil who 
has legal capacity can make a claim to the ASNTS that he or she has 
been discriminated against.  A child aged 12 or over is presumed to 
have capacity. A child of a younger age may also have the capacity and 
can make their own claim if they wish to do so. We would call for that 
right to be extended to children of any age, who have capacity. The 
Policy Memorandum at paragraph 48 says that a disabled person, 
including a child over 12 can make a claim of disability discrimination to 
the ASNTS. The Memorandum does not make it clear that children aged 
12 and under can also make a claim if they have capacity.      
 
As it stands, the Bill proposes that a test of competency requires to be 
satisfied before a child is able to bring a reference.  We would seek 
amendment so that children over 12 are presumed to be competent, 
unless prescribed grounds are met.  Children under 12 should also have 
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an independent right to bring a case where they can show sufficient 
understanding of the process and its implications and the Bill should be 
reframed accordingly, bringing it in line with discrimination claims.  
Decisions about capacity should be taken by the Tribunal.   
 
Providing children with the right to bring an ASL claim will particularly 
benefit looked after children in Scotland. There may be circumstances 
where a looked after child believes that the local authority is not meeting 
its legal obligations and the child does not otherwise have a ‘parent’ or a 
parent with the capacity to bring a case to the ASNTS on their behalf. 
Very few references are presently made to the ASNTS on behalf of 
looked after children.      
 
Introducing best interests test 
The Commission does not consider that the proposal in the Bill which 
requires the education authority to be satisfied not only that the child has 
capacity, but also to consider whether it is in the best interests of the 
child or young person is compliant with the Convention. The best 
interests test is also introduced for 16 and 17 year olds. Adding a “best 
interests” test for children and for 16 and 17 year olds in effect 
undermines the right to make a reference to the ASNTS. It adds an 
additional barrier and removes their autonomy.   
 
There is also a concern as to the perception of independence of 
assessment by education authorities where, for example, a reference 
relates to the provision or failure to make provision by the same 
education authority in respect of that child's additional support needs. 
 
Assessing capacity provisions are hard to follow 
We feel that Schedule paragraph 2, of the Bill, which would add new 
Sections 3A and 3B to the Additional Support for Learning (Scotland) Act 
2004 is not easy to follow.  s3A(1)(a) for example states that  "a child 
who has attained the age of 12 years may do something only if an 
education authority is satisfied that the child has capacity in relation to 
the thing". The use of the word "thing" here is incongruous and awkward.   
"Thing" is not defined and it is not clear what "the thing" is intended to 
mean. 
 
The Bill's Schedule para 2 sets out in the amended Section 3 of the 
2004 Act, principles that will apply to the assessment of capacity.    
Government Guidance on assessing capacity would be of great 
assistance.  This should include guidance on the ways in which the duty 
under s3 (3) as regards facilitating communication, can be met, by 
"human, electronic or mechanical aid (whether of an interpretive nature 
or otherwise)". 
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Legal Aid and support services 
The Commission would welcome clarification and reassurances from the 
Scottish Government that legal aid will be provided and the steps that 
are being taken to remove any arbitrary distinction for the provision of 
legal aid between ASL references and discrimination claims. Such 
support services should be extended to young people making references 
too. 
 
Clause 20 Chief Education Officer 
We welcome the proposal to legislate for the role of Chief Education 
Officer in education authorities in Scotland to provide advice to 
education authorities on the provision of their education functions. 
 
We would expect that the definition of the role would explicitly specify a 
responsibility for oversight of the education authority meeting its 
obligations in respect of Equality and Human Rights. 
 
Conclusion 
The Commission welcomes the opportunity to comment on the Bill, and 

supports its policy intentions.  However, we would like to see a clearer 

emphasis on the equality and human rights dimension to the legal and 

policy priorities for pupils, parents and other appropriate persons in 

Scotland, with clear reference to the domestic law against which the Bill 

should be read.  In particular, we would welcome more information on 

how the Bill will meet the needs of pupils, parents and other appropriate 

persons who share one or more protected characteristic, and the 

importance of the devolved specific equality duties in framing public 

authorities’ approach.   

Equality and Human Rights Commission May 2015  
 
For more information, please contact Martin Hayward, Policy Manager, 
0141 228 5975, martin.hayward@equalityhumanrights.com 
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 Written 
Submission 

 
 
Submission to Scottish Parliament Education and Culture Committee: 
Stage 1, Education (Scotland) Bill 
 
Inclusion Scotland is a national network of disabled peoples' organisations and individual 
disabled people. Our main aim is to draw attention to the physical, social, economic, 
cultural and attitudinal barriers that affect disabled people’s everyday lives and to 
encourage a wider understanding of those issues throughout Scotland. Inclusion Scotland 
is part of the disabled people’s Independent Living Movement. 
 
In this brief submission, Inclusion Scotland wishes to highlight two areas we hope the 
Committee will address during Stage 1. 
 
1 Attainment 

 
1.1 The focus of the Bill appears to be on socio-economic factors that impact on 

attainment. Disabled school leavers with additional support needs have lower 
educational attainment than pupils without such needs, even when the support 
needed is unrelated to a learning difficulty. Lower educational attainment impacts on 
disabled people’s job opportunities.  
 

1.2 Analysis by Inclusion Scotland on the Scottish Government’s data for Attainment and 
Leavers Destinations for 2012/131 shows that 7.1 % of school leavers who had ASN 
left with no qualifications at SCVQ level 2 or above, compared with only 0.9% of 
leavers with no ASN.2  

 
1.3 It also confirms the long term trend that school leavers with Additional Support Needs 

are more than twice as likely to be unemployed or workless (18.1%) than those with 
no ASN (8.3%).3  

 
1.4 One of the current National Priorities for Education is “to promote equality and help 

every pupil benefit from education, with particular regard paid to pupils with 
disabilities and special educational needs, and to Gaelic and other lesser used 
languages”.4  

 
1.5 We urge the committee to consider what impact the new provisions will have 

on this priority and how the provisions in the Bill will help address the 
attainment gap for disabled children. 

                                                           
1
http://www.gov.scot/Topics/Statistics/Browse/SchoolEducation/leavedestla/follleavedestat/attainmentandleavers12

13  
2
 Table A3.2. Highest qualifications attained by leavers with additional support needs, by ASN, 2012/13 

3
 Table L2.3. Percentage of school leavers from publicly funded secondary schools in Scotland by follow-up destination 

category and Additional Support Needs, 2012/13  
4
 http://www.legislation.gov.uk/ssi/2000/443/contents/made  
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2 Education (Additional Support for Learning) (Scotland) Act 

 
2.1 Inclusion Scotland supports in principle the proposal to give rights to children with 

capacity under the Education (Additional Support for Learning) (Scotland) Act.  This 
would seem to be consistent with the principles of both the United Nations 
Convention of the Rights of the Child (UNCRC) and the United National Convention 
on the Rights of Disabled People (UNCRPD). 
 

2.2 The UNCRC recognises that a child's participation in decision-making must occur in 
a manner that is appropriate to the child's age and maturity. Inclusion Scotland 
believe that this applies equally to decision-making in relation to additional support 
needs as to any other decision affecting the child. Children with additional support 
needs should have the same rights as any other children with capacity in the 
education system, including in relation to placement requests. 

 
2.3 However, we are concerned that proposals in the Bill undermine these principles by 

allowing the education authority to determine if the child has sufficient maturity and 
understanding and if it is in the child’s best interests. The latter in particular seem 
contradictory, as if you have determined that the child has capacity, then they should 
surely be able to make an informed decision about what is in their own best interest? 

 
2.4 Inclusion Scotland is concerned that the provisions in the Bill undermine existing 

rights of young persons (16-17) by giving additional powers to education authorities 
to determine if they have capacity, including a “best interest” test. The inclusion of “a 
matter relating to having Additional Support Needs” as a new criteria which can be 
used to determine a lack of capacity is particularly worrying. This would seem to 
allow an education authority to prevent a child or young person from exercising their 
rights under the ASN Act simply because they have ASN. 

 
2.5 The Consultation on Extend all rights under the Education (Additional Support for 

Learning) (Scotland) Act 2004 (as amended) to children did not contain any 
proposals to introduce a “best interest” test, or to include matters relating to having 
ASN as a new criteria for determining capacity, and have therefore not been 
consulted on.5 

 
2.6 Inclusion Scotland urges the Committee to question why restrictions have 

been included in the Bill on the extending all rights under the Education 
(Additional Support for Learning) (Scotland) Act 2004 to children. 

 
 

If you have any questions on this submission, or for further information, contact:  
 
Iain Smith;  
Policy & Parliamentary Officer,  
Inclusion Scotland  
 
Hayweight House, 23 Lauriston Street, Edinburgh, EH3 9DQ 

                                                           
5
 http://www.gov.scot/Resource/0044/00440499.pdf 
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15 May 2015 
 
Stewart Maxwell MSP 
Convener 
Education and Culture Committee 
The Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
 
Dear Convener,  
 
Education (Scotland) Bill  
I am writing in response to your call for written evidence on the Education (Scotland) Bill. 
The Bill covers a number of areas. In my response I concentrate on the section in relation 
to complaints.  
 
Education complaints 
1. Douglas Sinclair, in his definitive and influential report on complaints systems in 
Scotland1 published in 2008, highlighted education as causing particular concern. The 
report identified that this was an area to which priority should be given. Since then,2 the 
SPSO as a Complaints Standards Authority working with the sector, has ensured that, for 
most complaints about local authority provision or about what happens in schools, a 
simple two-stage process is available. At the end of which those who remain unhappy are 
signposted to the SPSO.  
 
2. As the Sinclair report highlighted, the complaints process is not the only one available 
for someone who is unhappy about issues related to education. There are specific 
processes available in connection with exclusions (appeal to the sheriff court) and 
additional support needs. And, under section 70 of the Education (Scotland) Act 1980, the 
Scottish Ministers can take action against a local authority and one possible trigger for that 
is a complaint. In this response, I concentrate on how the section 70 powers fit within the 
wider landscape and any implications of this for the legislation you are considering. I start 
by looking at overlap between SPSO complaints handling responsibility and section 70 
 
Section 70 Complaints and the SPSO role 
3. Section 70 does not technically provide Ministers with a general complaints handling 
role. Instead it provides them with powers to act if they have are satisfied there are failings 
in duties relating to education provision. They may be satisfied as a result of a complaint to 
them or “otherwise”. In practical terms, it means if they do receive a complaint, they need 
to consider whether or not they should investigate further and, if they do, whether it 
provides evidence of such a failing. 
 
4. The Ombudsman has a general complaints investigation role and we can only 
investigate if we receive a complaint. When the SPSO was set up in 2002, we were given 

                                                 
1http://www.gov.scot/Topics/Government/PublicServiceReform/IndependentReviewofReg/ActionGroups/ReporttoMinisters 
2 This role was a direct result of the Scottish Government’s response to the recommendations in that report.  
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a broader jurisdiction than the previous local government ombudsman around school 
complaints. The Local Government Ombudsman had only been able to look at local 
authority action and been prevented from considering the internal management of schools. 
The Scottish Parliament decided that we should be able to look at this. However, they also 
decided to put in place some very specific restrictions to ensure schools retained 
discretion over curriculum, discipline and conduct matters. These matters were exempt 
from our investigation. Last year, we received 174 complaints about education. These can 
be extremely varied and, to give some examples, we published decisions which ranged 
from concerns about nursery allocation policy3 to the impact on a child of a disruptive 
classroom environment4 to the way statements attributed to a headteacher were used in a 
social work report in connection with child protection concerns.5  
 
5. Section 70 would be available to members of the public in those areas where our remit 
is restricted. However, it has to be accepted that, given the broad remit of section 70 and 
of our legislation, there is potentially considerable overlap between our investigatory 
function and the ability under section 70 of ministers to investigate an individual complaint. 
I explain below how the guidance that Ministers set out about what complaints they will 
consider in terms of section 70 that could provide helpful clarity around this.  
 
6. For completeness, I should add that Scottish Ministers are under our jurisdiction. This 
means if a member of the public was unhappy about how a complaint made to the Scottish 
Ministers under section 70 had been handled (whether investigated or not), they could 
complain to the SPSO6.  
 
Specific questions raised by the Committee about section 70 
7. The committee have asked three sets of questions. The first is about the regulations 
and the proposed deadlines. Complaints can be very complex and raise new and 
interesting issues. It is our experience that primary legislation which sets out too many 
requirements about how to investigate can cause practical difficulties. I would also suggest 
care should be taken that the regulations should not be overly prescriptive and also allow 
for some flexibility in case an individual case requires it. When timescales are being 
considered, it is the case that it simply takes more time for an outside organisation to 
conduct an investigation than an internal investigation because of the need to obtain 
evidence and perhaps specialist advice. We have set challenging targets for ourselves and 
report against these directly to the Parliament. We note the Government intend to consult 
on their own timescales and we will look in more detail again at the proposals when they 
do so. At this stage, we would say, in general terms, that the timescales currently 
proposed by the Scottish Ministers do not look unrealistic based on our experience. Our 
targets are longer but that reflects the range of complaints we receive. In particular, while 
some decisions can be made relatively quickly, complex health complaints which may 
require two or three separate pieces of expert clinical advice inevitably take more time and 
our targets have to reflect the range of investigations. It is certainly accepted good practice 
to set and report on such targets.  
 
8. The second is about the relationship with ASNTs. We are restricted by law from 
undertaking complaints where a right of appeal exists7. This helps to prevent someone 

                                                 
3 http://www.spso.org.uk/decision-reports/2015/february/decision-report-201402725-201402725 
4 http://www.spso.org.uk/decision-reports/2014/september/decision-report-201400018-201400018 
5 http://www.spso.org.uk/decision-reports/2014/december/decision-report-201303004-201303004 
6
 In 2012, we published a detailed investigation report as a result of a complaint we received about  the Scottish 

Government’s investigation using a similar power in the 1980 Act to investigate private schools in certain 

circumstances. http://www.spso.org.uk/investigation-reports/2012/september/scottish-government-learning-directorate 
7
 We do have discretion if we think it is not reasonable to expect someone to use a court or tribunal.  
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using a complaints route when the appeal route may be more likely to achieve the 
outcome they are seeking and may be subject to more restrictive time limits. In this case 
the legislation that set up the process by which decisions about additional support needs 
should be made also set out routes to challenge those decisions. These routes do not only 
include access to a specialist tribunal but access to mediation and adjudication. In these 
circumstances, it is sensible to support the use of the routes already available. It would 
also be inappropriate for a Minister to consider a complaint after an independent tribunal 
has looked at the point and come to a decision.  
 
9. The Committee is correct to be concerned about whether distinctions between types of 
complaint can be clear cut. It is my general experience that cases where additional support 
needs is an issue are usually relatively easy to spot. Advice is also available direct to the 
public from Enquire.8 Despite this, signposting errors can still occur. In March 2015, I 
commented publicly about concerns I had that a mother had been signposted to this office 
when the additional support needs routes were more appropriate and likely the only way 
that a solution could be found.9 In my comments on that complaint, I asked all local 
authorities to make sure that their staff were able to signpost appropriately.  
 
10. It is important the public are not signposted in circles. This is why, if a complaint comes 
to us direct from a local authority which appears to us to be more appropriate for the 
additional support needs route, we would not signpost them to those routes without 
confirming with the local authority first to make sure that there is not some, perhaps not 
immediately obvious reason, why the additional support needs option has not, to date, 
been used. This should mean no one is signposted to ASNT from this office who then finds 
that option is not available and is signposted back to us.   
 
11. The third set of questions asked by the Committee are around the overall effectiveness 
of the route and how clear it is what matters can and cannot be the grounds of complaint. 
The Government has said they will set out the detail of some of this in guidance. It is 
difficult to commit further without seeing the detail of the guidance and a number of 
approaches may be possible. To give an example of one possible approach, we have 
experience of working with regulators who do not have a general complaints handling role 
but who can pursue a matter if information from the public, including in a complaint, 
indicates there may be some broader or significant issue. This allows them to consider 
and, if appropriate investigate complaints which may indicate systemic failings. Whatever 
approach is taken, it is important that no one is lost at this point or that the confusion about 
what route might be best for them leads an individual to decide not to take an issue 
further.10 It is also important that regulators are aware of the complaints that come to us in 
case they may indicate broader issues. This is why we publish as many of our cases as 
we can and share information, within limits of confidentiality set out by our legislation, to 
help regulators undertake their general role. We already send copies of all of our reports to 
ministers and we are happy to provide advice and assistance as they produce guidance on 
what complaints are appropriate for the section 70 route.  
 
Yours sincerely 
 
Jim Martin 
Ombudsman 

                                                 
8
 http://enquire.org.uk/ 

9 http://www.spso.org.uk/decision-reports/2015/march/decision-report-201302996-201302996 
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Education and Culture Committee 
 

15th Meeting, 2015 (Session 4), Tuesday, 9 June 2015 

Memorandum of Understanding on the BBC and Engagement with the Scottish 
Parliament 

Purpose 
 
1. The purpose of this paper is to seek the views of the Committee on the draft 

Memorandum of Understanding (MoU) on the BBC and its future engagement with 
the Scottish Parliament, with a view to providing comment to the Devolution 
(Further Powers) Committee.  That Committee will, after considering any 
comments provided, make a short factual report and a recommendation to the 
Parliament on whether it should give its approval to the MoU. 

 
Background 
 
2. A Royal Charter is the constitutional basis for the BBC. It sets out the public 

purposes of the BBC, guarantees its independence, and outlines the duties of the 
BBC Trust and the Executive Board. The current Charter runs until 31 December 
2016. The next Charter Review is due to commence in the coming months.   
 

3. The Smith Commission recommended that the Scottish Parliament would have a 
“formal consultative role” in the process of reviewing the BBC’s Charter. In 
addition, the Smith Commission recommended that— 
 

“The BBC will lay its annual report and accounts before the Scottish 
Parliament and submit reports to, and appear before, committees of the 
Scottish Parliament in relation to matters relating to Scotland in the same 
way as it does in the UK Parliament”. 

 
4. The UK Government’s subsequent Command Paper, containing draft legislative 

clauses, suggested that this recommendation of the Smith Commission would be 
dealt with via an MoU which would be entered into by the UK Government, 
Scottish Government, Scottish Parliament and the BBC. The rationale was set out 
by the UK Government— 
 

“Setting this out in an MoU, rather than draft clauses, ensures that the 
BBC’s integrity and independence is secured by keeping its governance 
and constitutional arrangements off the statute books. Importantly, 
delivering this commitment by MoU will ensure that the Scottish 
Government and Scottish Parliament are able to have a consultative role 
in time for the next Charter Review, which is due to commence after the 
2015 General Election; any draft clauses in this respect, setting out a 
formal role for the Scottish Government, would necessarily come into 
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force too late to guarantee such an involvement. Furthermore, the 
process, timing and scope of the review of the BBC’s Charter are not set 
out in statute”. 

 
5. A draft MoU has been prepared jointly by officials at the Department for Culture, 

Media and Sport (DCMS) and the BBC (see Annexe A). At  this stage, neither UK 
Government nor Scottish Ministers have signed off the draft MoU. The draft MoU 
is concerned solely with the process of how the BBC engages and consults 
with the Scottish Parliament and Scottish Government in the future, and not 
with the subject matter of any of the BBC’s programming or activities, or the 
question of whether broadcasting should be part of any proposal for the 
further devolution of powers to the Scottish Parliament. 
 

6. The BBC’s Charter Review takes place every 10 years with the current Charter 
due to expire at the end of 2016. Due to the timetable for the Review, the 
agreement of the Scottish Parliament is being sought, no later than the 2015 
summer recess in order that a process is in place to enable the Scottish 
Parliament to be consulted during the process of the Review.   

 
Parliamentary process 
 
7. The Parliamentary Bureau agreed the process by which the draft MoU would be 

considered in the Scottish Parliament at its meeting of 28 April. The Bureau 
agreed that the Devolution (Further Powers) Committee be designated as lead 
committee for consideration of the draft MoU and that the Education and Culture 
Committee be designated as a secondary committee.  They also agreed, in 
principle, that parliamentary time should be made available subsequently for 
consideration of the draft MoU and the report of the Devolution (Further Powers) 
Committee during June 2015. 
 

8. The Devolution (Further Powers) Committee is scheduled to consider the draft 
MoU at its meeting on 11 June.   
 

9. Members may wish to note the current expectation is the Education and Culture 
Committee will be the lead committee considering the new draft charter and this 
work is anticipated to be scheduled for the early part of 2016. 

 
 
 
 
 
 
 
Conclusion 
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10. The Committee is invited to consider the draft MoU and agree any comments to be 
passed to the Devolution (Further Powers) Committee who will thereafter report to 
Parliament to inform a subsequent debate in the Chamber.  

 
 

David Cullum 
Clerking Team 

May 2015
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ANNEXE A 
 

DRAFT MEMORANDUM OF UNDERSTANDING 
 

 
SMITH COMMISSION - MEMORANDUM OF UNDERSTANDING - BBC - 
DRAFT OUTLINE 
 

Preamble 
  
Following the referendum on the independence of Scotland on 18 
September 2014,  and in order to deliver the commitments made by the 
leaders of the pro-UK parties,   Lord Smith of Kelvin was asked to convene 
cross-party talks and facilitate an inclusive engagement process across 
Scotland to produce recommendations for further devolution of powers to 
the Scottish Parliament. 
 
That process led to the Smith Commission Agreement, published on 27 
November 20141. This made several proposals specific to the British 
Broadcasting Corporation (BBC), as set out in paragraph 36 of the 
Agreement: 
 

There will be a formal consultative role for the Scottish Government 
and the Scottish Parliament in the process of reviewing the BBC’s 
Charter.  The BBC will lay its annual report and accounts before the 
Scottish Parliament and submit reports to, and appear before, 
committees of the Scottish Parliament in relation to matters relating 
to Scotland in the same way as it does in the UK Parliament. 

 
The UK Government’s Command paper, ‘Scotland in the United Kingdom: 
An enduring settlement’2, published in January 2015, set out at paragraphs 
5.2.1 – 5.2.3 how paragraph 36 of the Smith Commission Agreement will 
be enacted by this Memorandum of Understanding (MoU), stating;  
 

5.2.1 Paragraph 36 of the Smith Commission Agreement, which relates 
to the relationship between the British Broadcasting Corporation (BBC) 
and the Scottish Government and Scottish Parliament, will be enacted 

                                            
1
 https://www.smith-commission.scot/smith-commission-report/ 

2
 https://www.gov.uk/government/publications/scotland-in-the-united-kingdom-an-enduring-settlement 
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by Memorandum of Understanding (MoU). This MoU, entered into by 
the UK Government, Scottish Government, Scottish Parliament and the 
BBC, will fulfil the Agreement’s proposal by setting out commitments 
that guarantee a full consultative role for the Scottish Government and 
Scottish Parliament in the review of the Royal Charter and the on-going 
scrutiny of the BBC. 
 
5.2.2 The commitments outlined in the MoU will be: 

• A commitment on the UK Government to consult with the Scottish 
Government and Scottish Parliament before recommending that 
any Royal Charter on the BBC is granted, and detail concerning the 
terms of engagement throughout the review process; 
 
• A commitment from the BBC to send its annual report and 
accounts to the Scottish Government and a commitment from the 
Scottish Government to lay these before the Scottish Parliament; 
 
• A commitment from the BBC to appear before Scottish Parliament 
committees on matters relating to Scotland; and 
 
• A commitment to enshrine all the above in the next Charter. 

 
5.2.3 Setting this out in an MoU, rather than draft clauses, ensures that 
the BBC’s integrity and independence is secured by keeping its 
governance and constitutional arrangements off the statute books. 
Importantly, delivering this commitment by MoU will ensure that the 
Scottish Government and Scottish Parliament are able to have a 
consultative role in time for the next Charter Review, which is due to 
commence after the 2015 General Election; any draft clauses in this 
respect, setting out a formal role for the Scottish Government, would 
necessarily come into force too late to guarantee such an involvement. 
Furthermore, the process, timing and scope of the review of the BBC’s 
Charter are not set out in statute. 

 
Parties 
 

 The Department for Culture, Media and Sport (The Department) 
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 The BBC3  
 

 The Scottish Government  
 

 The Scottish Parliament  
 

Commitments: 
 

1. Charter Review 
The BBC is established by Royal Charter.  The Charter sets out how the 
BBC is constituted, its public purposes, and the respective roles and 
composition of the BBC Trust and the Executive Board.  The current Royal 
Charter expires at the end of 31 December 2016.  The UK Government has 
said that the review of the BBC’s Charter will not commence until after the 
General Election in 2015.  
 
The terms of the formal consultative role for the Scottish Government and 
the Scottish Parliament in the process of reviewing the BBC’s Charter shall 
be as follows: 
 

 The Department will consult the Scottish Government on the draft 
terms of reference for the Charter Review in advance of their 
publication. 

 
 The Scottish Government will lay the final terms of reference for the 

Charter Review before the Scottish Parliament. 
 

 The Scottish Government will lay the draft Charter and Framework 
Agreement before the Scottish Parliament, and should the Parliament 
deem it appropriate, schedule a ‘take note’ debate on the content of 
the draft Charter and Framework Agreement4 
 

                                            
3
 In this Memorandum of Understanding - “the BBC” means the British Broadcasting Corporation; “the 

Executive” means the Executive Board of the BBC; and “the Trust” means the BBC Trust; and any 
reference to “the BBC” (without qualification) includes a reference to both the Trust and the Executive, so 
far as makes sense in the context. 
4
 This would ensure parity with the processes in the UK Parliament for the last Charter Review in 2006. See the ‘take note’ debate in 

the House of Lords, 30 June 2006: :http://www.publications.parliament.uk/pa/ld200506/ldhansrd/vo060616/text/60616-01.htm); and 
the Commons debate on 3 July  (see: http://www.parliament.the-stationery-office.co.uk/pa/cm/cmvote/60710v01.htm). 
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 The Department will consult the Scottish Government before 
recommending to Her Majesty in Council that the draft Charter is 
granted. 

 
2. Annual report and accounts 
 
Under Article 45 of the Royal Charter, the BBC is required to prepare an 
annual report and the audited statement of accounts that complies with the 
requirements of that article and with any directions given (after consulting 
the BBC) by the Secretary of State or the Foreign Secretary as to the 
information to be given in the report about the finance, administration and 
work of the BBC, and in the statement of accounts. The completed report 
and audited accounts must be sent to the Secretary of State who must lay 
them before the UK Parliament; and once that has been done the BBC 
must publish them. 
 
The BBC will send the completed report and the audited accounts to the 
Scottish Parliament at the same time they are sent to the Secretary of 
State.  The BBC will lay the completed report and the audited accounts 
before the Scottish Parliament on the next available sitting day after they 
have been sent to the Secretary of State.  
 

3. Reports to, and appearing before, the Scottish Parliament 
 
The BBC regularly receives invitations to provide evidence to Committees 
of the UK Parliament and to those of the Scottish Parliament (both through 
witnesses and by the production of documentary evidence). The BBC 
approaches such invitations from committees of the UK Parliament with 
due regard to its duty to maintain the BBC’s editorial and operational 
independence. 
The BBC will submit reports to, and appear before, committees of the 
Scottish Parliament in relation to matters relating to Scotland in the same 
way as it does in the UK Parliament. 

4. Next Charter 
 
Subject to a Royal Charter for the continuation of the BBC being granted, 
the commitments relating to the BBC contained in this Memorandum of 
Understanding will be enshrined in that Charter. 



 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 
  

 

Cabinet Secretary for Culture, Europe and External Affairs  

Fiona Hyslop MSP 

 

 

T: 0300 244 4000 
E: scottish.ministers@scotland.gsi.gov.uk 

 

 

 

 
 
Stewart Maxwell MSP 
Convener 
Education and Culture Committee 
Scottish Parliment 
Edinburgh 
EH99 1SP 
 

 


 

___ 
 
Your ref:  
Our ref:  
8 June 2015 
 
 
 
 
Dear Stewart 
 
MEMORANDUM OF UNDERSTANDING BETWEEN SCOTTISH PARLIAMENT, 
SCOTTISH GOVERNMENT,  BBC AND UK GOVERNMENT 
 
I understand that your committee will be considering the draft Memorandum of 
Understanding to deliver the Smith Commission proposals around a role for Scottish 
Government and Scottish Parliament in the process of BBC Charter Renewal. I wanted to 
take the opportunity to write to you to set out the Scottish Government position to inform your 
consideration.  
 
I am firmly committed to ensuring that the proposals made by the Smith Commission, to 
guarantee a formal consultative role for the Scottish Government and Scottish Parliament in 
reviewing and agreeing the BBC Charter, in the same way as it does the UK Parliament, are 
implemented in full. The commitment outlined in the Smith Agreement is that Scottish 
Government and the Scottish Parliament are to play a role in the governance of the BBC in 
the same way as for the UK Parliament. This is critical to our success in ensuring that the 
BBC can deliver for the people of Scotland.   
 
I support the process of agreeing to a Memorandum of Understanding to ensure that the 
imminent process of Charter Renewal provides both the Scottish Government and the 
Scottish Parliament with a solid means of influencing Charter content so that it delivers well 
for the people of Scotland. I also consider the MoU to be the formal means through which 
our policy on broadcasting can be progressed once the process of Charter Renewal begins.  
However, in order for this process to happen effectively, it is critical that the MoU provides 
absolute clarity and that the Scottish Government and Parliament will be meaningfully 
engaged at each point in the Charter renewal process. Whilst the present draft presents 
some detail on how consultation on the terms of reference for the Charter will be agreed, it 
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Draft Memorandum of Understanding with proposed changes  

 SMITH COMMISSION - MEMORANDUM OF UNDERSTANDING - BBC - 

DRAFT OUTLINE 

Preamble 

Following the referendum on the independence of Scotland on 18 September 2014, 

and in order to deliver the commitments made by the leaders of the pro-UK parties, 

Lord Smith of Kelvin was asked to convene cross-party talks and facilitate an 

inclusive engagement process across Scotland to produce recommendations for 

further devolution of powers to the Scottish Parliament. 

That process led to the Smith Commission Agreement, published on 27 November 

20141. This made several proposals specific to the British Broadcasting Corporation 

(BBC), as set out in paragraph 36 of the Agreement: 

There will be a formal consultative role for the Scottish Government and the 

Scottish Parliament in the process of reviewing the BBC’s Charter.  The BBC 

will lay its annual report and accounts before the Scottish Parliament and 

submit reports to, and appear before, committees of the Scottish Parliament 

in relation to matters relating to Scotland in the same way as it does in the 

UK Parliament. 

The UK Government’s Command paper, ‘Scotland in the United Kingdom: An 

enduring settlement’2, published in January 2015, set out at paragraphs 5.2.1 – 5.2.3 

how paragraph 36 of the Smith Commission Agreement will be enacted by this 

Memorandum of Understanding (MoU), stating;  

5.2.1 Paragraph 36 of the Smith Commission Agreement, which relates to the 

relationship between the British Broadcasting Corporation (BBC) and the 

Scottish Government and Scottish Parliament, will be enacted by Memorandum 

of Understanding (MoU). This MoU, entered into by the UK Government, 

Scottish Government, Scottish Parliament and the BBC, will fulfil the 

Agreement’s proposal by setting out commitments that guarantee a full 

consultative role for the Scottish Government and Scottish Parliament in the 

review of the Royal Charter and the on-going scrutiny of the BBC. 

5.2.2 The commitments outlined in the MoU will be: 

• A commitment on the UK Government to consult with the Scottish 

Government and Scottish Parliament before recommending that any Royal 

Charter on the BBC is granted, and detail concerning the terms of 

engagement throughout the review process; 

                                            
1
 https://www.smith-commission.scot/smith-commission-report/ 

2
 https://www.gov.uk/government/publications/scotland-in-the-united-kingdom-an-enduring-settlement 
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• A commitment from the BBC to send its annual report and accounts to the 

Scottish Government and a commitment from the Scottish Government to 

lay these before the Scottish Parliament; 

• A commitment from the BBC to appear before Scottish Parliament 

committees on matters relating to Scotland; and 

• A commitment to enshrine all the above in the next Charter. 

5.2.3 Setting this out in an MoU, rather than draft clauses, ensures that the 

BBC’s integrity and independence is secured by keeping its governance and 

constitutional arrangements off the statute books. Importantly, delivering this 

commitment by MoU will ensure that the Scottish Government and Scottish 

Parliament are able to have a consultative role in time for the next Charter 

Review, which is due to commence after the 2015 General Election; any draft 

clauses in this respect, setting out a formal role for the Scottish Government, 

would necessarily come into force too late to guarantee such an involvement. 

Furthermore, the process, timing and scope of the review of the BBC’s Charter 

are not set out in statute. 

Parties 

 The Department for Culture, Media and Sport (The Department) 

 The BBC3  

 The Scottish Government  

 The Scottish Parliament  

 

Commitments: 

1. Charter Review 

The BBC is established by Royal Charter.  The Charter sets out how the BBC is 

constituted, its public purposes, and the respective roles and composition of the BBC 

Trust and the Executive Board.  The current Royal Charter expires at the end of 31 

December 2016.    

The terms of the formal consultative role for the Scottish Government and the 

Scottish Parliament in the process of reviewing the BBC’s Charter shall be as 

follows, on the same basis as it does in the UK Parliament: 

 The Department will consult the Scottish Government on the draft terms of 

reference for the Charter Review in advance of their publication. 

                                            
3
 In this Memorandum of Understanding - “the BBC” means the British Broadcasting Corporation; “the 

Executive” means the Executive Board of the BBC; and “the Trust” means the BBC Trust; and any 
reference to “the BBC” (without qualification) includes a reference to both the Trust and the Executive, 
so far as makes sense in the context. 
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 The Scottish Government will lay the final terms of reference for the Charter 

Review before the Scottish Parliament. 

 The Department will consult the Scottish Government on the draft Charter 

through the process of charter drafting 

 The Scottish Government will lay the draft Charter and Framework Agreement 

before the Scottish Parliament, and should the Parliament deem it 

appropriate, schedule a ‘take note’ debate on the content of the draft Charter 

and Framework Agreement4 

 The Department will consult the Scottish Government before recommending 

to Her Majesty in Council that the draft Charter is granted. 

2. Annual report and accounts 

Under Article 45 of the Royal Charter, the BBC is required to prepare an annual 

report and the audited statement of accounts that complies with the requirements of 

that article and with any directions given (after consulting the BBC) by the Secretary 

of State or the Foreign Secretary as to the information to be given in the report about 

the finance, administration and work of the BBC, and in the statement of accounts. 

The completed report and audited accounts must be sent to the Secretary of State 

who must lay them before the UK Parliament; and once that has been done the BBC 

must publish them. 

The BBC will send the completed report and the audited accounts to the Scottish 

Parliament at the same time they are sent to the Secretary of State.  The BBC will 

lay the completed report and the audited accounts before the Scottish Parliament on 

the next available sitting day after they have been sent to the Secretary of State.  

3. Reports to, and appearing before, the Scottish Parliament 

The BBC regularly receives invitations to provide evidence to Committees of the UK 

Parliament and to those of the Scottish Parliament (both through witnesses and by 

the production of documentary evidence). The BBC approaches such invitations 

from committees of the UK Parliament with due regard to its duty to maintain the 

BBC’s editorial and operational independence. 

The BBC will submit reports to, and appear before, committees of the Scottish 

Parliament in relation to matters relating to Scotland on the same basis as it does in 

the UK Parliament. 

4. Next Charter 

Subject to a Royal Charter for the continuation of the BBC being granted, the 

commitmentsthe process outlined under section 2 above, relating to the BBC 

                                            
4 This would ensure parity with the processes in the UK Parliament for the last Charter Review in 2006. See the ‘take note’ 

debate in the House of Lords, 30 June 2006: 
:http://www.publications.parliament.uk/pa/ld200506/ldhansrd/vo060616/text/60616-01.htm); and the Commons debate on 3 July 
 (see: http://www.parliament.the-stationery-office.co.uk/pa/cm/cmvote/60710v01.htm). 
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contained in the Smith Commission’s proposals will be enshrined in that Charter and 

in all subsequent charters unless otherwise set in statute elsewhere. 

[Signatures etc.] 
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